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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

The Coalition to March on the RNC and | Court File No.: 08-835-JNE/JJG
Stop the War,

Plaintiff,
REPLY MEMORANDUM OF LAW IN
VS. SUPPORT OF SECOND MOTION FOR
PRELIMINARY INJUNCTION
The City of St. Paul, Minnesota, Mayor
Chris Coleman, St. Paul Police Chief
John M. Harrington, and Assistant St.
Paul Police Chief Matthew D. Bostrom,

Defendants.

Introduction

The fundamental right to free speech and assembly guaranteed by our Constitution
is essential to fostering public debate and the proper functioning of our democracy.

Those who won our independence by revolution were not
cowards. They did not fear political change. They did not
exalt order at the cost of liberty. To courageous, self-reliant
[people], with confidence in the power of free and fearless
reasoning applied through the processes of popular
government, no danger flowing from speech can be deemed
clear and present, unless the incident of the evil apprehended is
so imminent that it may befall before there is opportunity for
full discussion. If there be time to expose through discussion
the falsehood and fallacies, to avert the evil by the processes of
education, the remedy to be applied is more speech, not
enforced silence. Only an emergency can justify repression.
Such must be the rule if authority is to be reconciled with
freedom.

**k*

It is therefore always open to Americans to challenge a law
abridging free speech and assembly by showing that there was
no emergency to justify it.
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Whitney v. People of the State of California, 274 U.S. 357, 377 (1927) (Brandeis, J.,
concurring). These would be empty words but for the repeated reaffirmation by the
Courts of fundamental rights. Efforts have been made to deny those rights by various
means. In this case, it has been made by delay and now by granting a permit which seeks
to limit the exercise of those rights.

Individuals who are part of the Coalition have since the Fall of 2006 attempted to
get a permit from Defendants to march on September 1, 2008. They have done so in
compliance with the law. Finally, on May 14, 2008 when Defendants were two days
away from a hearing before this Court, a new tactic was used. A permit was granted
which does not allow for the full exercise of First Amendment rights. Defendants
opposition does not contain specific factual findings required by the Code. Instead, those
documents repeat a list of problems faced by the City and its current lack of detailed
information. Among the concerns listed is security.

To be sure, security for every participant in the event, including the citizens who
want to protest is essential. Presumably this is why $50 million of taxpayers money
was appropriated for security expenses for the City." To now have Defendants simply list
security concerns is an inadequate response to justify their actions in denying the full
exercise of constitutional rights of speech and assembly. With approximately seven

weeks remaining between the hearing before this Court and the start of the Convention, it

! Consolidated Appropriations Act, 2008, Pub. L. No. 110-161, 121 Stat. 1844, 1908-
1909 (2007).
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is time for Defendants to be ordered to grant a permit that ensures the Coalition s

constitutional rights.

Argument

Section 366A.01 of the Code, requiring the Coalition to obtain a permit before its
members can exercise their free speech rights in the streets of St. Paul, is a prior restraint
on speech. The Coalition is challenging the City s application of the Code to the applied-
for permit as an unconstitutional time, place and manner restriction. Defendants
opposition demonstrates they cannot meet the heavy burden of establishing their actions
are (1) content neutral, (2) narrowly tailored to serve a significant governmental interest,
and (3) leave open ample alternative channels of communication. Forsyth County
Georgia, 505 U.S. at 130; United States v. Kistner, 68 F.3d 218, 221 (8th Cir. 1995).

The Coalition s motion is informed most significantly by the second and third
elements (whether the City s actions are narrowly tailored and leave open alternative
channels of communication). The Coalition thus focuses its reply here.

l. Defendants actions are not narrowly tailored to serve a significant
governmental interest

In its opening, the Coalition addressed Defendants failure despite many months
and many requests to specify the streets and sidewalks needed to address potential
safety concerns. (Dkt. 57 at 16-21.) In the absence of this information, the Coalition
argued, Defendants could not meet their burden of demonstrating how their actions are

narrowly tailored to serve a significant governmental interest.
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In their opposition, Defendants identify for the first time those portions of the
route applied-for they believe to be problematic. (Dkt. 67 at 5.) Defendants state that
allowing access to the Public Ways during the RNC by persons other than authorized
law enforcement professionals and credentialed attendees would pose untenable risks to
security and traffic flow. (Dkt. 67 at 28.) A map of the applied-for and alternate routes

is set forth below:
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Defendants argue denial of the permit application and issuance of the Alternate
Permit is narrowly tailored to promote a significant governmental interest based on an
encyclopedia of security issues, web postings, and experiences in other cities at other
events. (Dkt. 67 at 28.) Defendants do not, however, explain how any one of these
security-related issues renders the applied-for permit incompatible with maximizing
participation and security for all who wish to participate in the political process
surrounding the Convention. (Id. at 27-33.) On this basis alone, Defendants have not
met their burden and the Coalition s applied-for permit should be granted. See
N.AA.C.P., Western Region v. City of Richmond, 743 F.2d 1346, 1354 (9th Cir. 1984).

Nonetheless, the Coalition recognizes that implicit in Defendants generalized
claims is their need for a secure work space adjacent to and contiguous with the Xcel,
with access to and from transportation routes. Accordingly, for purposes of their reply,
the Coalition attempts to reconcile the parties needs and rights by combining portions of
the applied-for and alternate routes to reach a narrowly tailored outcome based on the
new factual record submitted by Defendants.

A. A combined route addressesthe parties stated concerns

The Coalition s request to conduct a march from the State Capitol down John
Ireland Boulevard over 1-94, turning left on Kellogg Boulevard and over I-35E does not
pose a problem for Defendants. (Dkt. 67 at 5.) Further, the record does not support
excluding the Coalition from the entirety of Kellogg between I-35E and Washington
Street. Giving the Coalition 20 feet on this expansive street will not meaningfully impact

Defendants security and traffic planning, and places the Coalition no closer to the Xcel
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than does the alternate route. At the same time, this stretch of road guarantees the
Coalition meaningful sight and sound access to the delegates as they proceed to one of
the three entry points to the Xcel. Extending the eastern and northern sides of the route
away from the Xcel to St. Peter and 7th Streets, respectively, and incorporating the
remainder of the alternate route eliminates Defendants remaining security concerns. It
also eliminates the bottleneck contained in the alternate route exposed by traffic engineer,
James Benshoof. Finally, Defendants concession that they can accommodate the march
along 5th Street while the Convention is in session eliminates the need for the time
restrictions contained in the Alternate Permit.
1. Kellogg Boulevard from |-35E to 7th Street

Defendants argue that proceeding on Kellogg south past I-35E, between 1-35E and
7th Street, encroaches on space needed for vehicles and searches. (Dkt. 67 at 28.) This is
difficult to envision. Kellogg is a four-lane, divided road with expansive sidewalks. It
represents more than twice the capacity of streets on the alternate route that Defendants
claim is adequate for the march to proceed in both directions at the same time, i.e., Cedar
and 7th Streets. (Dkt. 52-2.) Defendants have claimed all of the space between I-35E to
the west and the Xcel to the east, and Kellogg to the south and 5th Street to the north.’
They do not explain, however, how the southern side of Kellogg factors into their plans.

Admittedly, allowing the march to proceed down Kellogg might force vehicles seeking to

2 Defendants produced a single document entitled GOP Express in response to the
Coalition s Minnesota Data Privacy Act request seeking all data relating to the denial of
the Coalition s permit application and issuance of the Alternate Permit. Defendants
produced no documents regarding the feasibility of either route.
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exit off of 1-35E at Kellogg to proceed to the next exit at 11th Street and double back
several blocks during the March. However, doing so is nothing more than a temporary
diversion and does not amount to a security or public safety threat. See, e.g., Butler v.
Weathers, Case No.: CV99-266-N-EJL (D. lIdaho July 8, 1999) (potential congestion and
parking difficulties are pretextual reasons for providing certain conditions on permit).
(Dkt. 52 Ex. 10(b).) There is nothing in the record supporting Defendants claim that 20
feet along the southern edge of Kellogg is critical to vehicle access to the secured zone
and conducting searches.
2. Kellogg Boulevard 7th Street to Washington

Defendants next argue that a route proceeding further on Kellogg between 7th and
Washington Streets poses the risk of explosive devices. (Dkt. 67 at 28.) There is no
support for this stated risk found in the record. In fact, the Defendants previously
represented in meetings with the Coalition that a decision to close Kellogg to pedestrian
traffic along the Xcel had not been made. Given that the Coalition will be allowed within
84 feet of the Xcel under the alternate route, it is difficult to reconcile the expressed fear
of explosive devices as a basis to ban the Coalition from marching on Kellogg past the
Xcel as the explosive threat would be similarly proximate to the Xcel. Moreover,
Kellogg should pose no greater concern because it contains multiple lanes of traffic,
concrete and fenced dividers, and sidewalk space.

3. St. Peter to the alternate route
Instead of proceeding from Kellogg north on Washington, as proposed in the

Coalition s permit application, Defendants proximity concerns on smaller streets such as
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Washington and 5th Streets are addressed if the march proceeds north on St. Peter
(instead of Washington), and then west on 7th Street (instead of 5th). A map of the

combination route is set forth below:

B Combination route
“ ¥ Problematic portion
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The latter half of the combination route should not pose additional or different concerns
as Defendants have already approved a permit for demonstrators to assemble at Hamm
Plaza along St. Peter. Further, the alternate route west on 7th Street, north on 5th Street,
east on Sixth Street, doubling back east on 7th Street, and finally north on Cedar Street
takes advantage of the route already approved by Defendants, avoids the bottleneck
identified by Benshoof, and avoids the most problematic issue for Defendants in the
Coalition s applied-for route a route that encircles the Xcel.

4, Incorporating portions of the Alternate Permit route requires
further tailoring

a. Selective incor por ation of the alter nate route

Defendants dismiss as red-herrings the only independent, and admissible expert
opinions before the Court traffic engineering expert, James Benshoof. (Dkt. 67 at 38.)
They do nothing to refute that the alternate route cannot accommodate the number of
demonstrators anticipated to attend the march, fails to allow enough time for all
demonstrators complete the route, starts at a time that will deter or prevent persons
(especially out of town people) from participating, and contains at least one significant
bottleneck. (Dkt. 57 at 9-12.) Further, they ignore statements by St. Paul Police
Department union representatives that the alternate route is a recipe for disaster.

The combination route eliminates the bottleneck and potential safety issue at the
corner of 7th and Cedar Streets by eliminating the need for two-way traffic at the
narrowest point along the march. Further, Defendants now concede that they can

accommodate the Coalition s requested access to the delegates along 5th Street, stating
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that if the RNC organizers ultimately decide to hold two sessions on that day, the
[Defendants] will allow the march to proceed as set forth in the [Alternate] Permit.
(Dkt. 67 at 35.) This is an acknowledgement that the Coalition can actually march on the
alternate route (while the Convention is in session) without creating security or traffic
concerns sufficient to limit the time of the march. At a minimum, Defendants
concession justifies this Court eliminating any requirement that the demonstration
commence at noon, clear 5th Street by 2:00 p.m., or be completed in an unrealistic
amount of time given the expected level of participation. (See Dkt. 57 at 10
(summarizing Benshoof analysis).)
b. Modification of the sight lines along the alter nateroute

Defendants state that at the point of the alternate route closest to the Xcel, a
demonstrator will be 84 feet from one point of entry to the Xcel. (Dkt. 67 at 34.)
Defendants opposition reveals that at this point substantially all sight lines to the Xcel
and delegates will be blocked by media trucks, tents and equipment. (Id. at 13.) In
addition, Defendants do not disclose the style or height of the barrier they will use to
separate the demonstrators from the media and the delegates. If it is not transparent, it
will likely block any remaining view or access to the delegates. Even without the
presence of large media trucks, equipment or fencing, the remainder of the route in this
area forces the marchers to be at an angle that hinders their message to the delegates. See
Galvin v. Hay, 374 F.3d 739, 754-5 (9th Cir. 2004) (area set up for protesters not
constitutional because the angle was oblique instead of direct, thus it was not conducive

to protesters message).
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Prior to the 2000 Democratic National Convention at the Staples Center in Los
Angeles, the court reviewing a similar challenge held that [a]ny scheme the precludes
plaintiffs from effectively communicating with those delegates will not withstand
constitutional scrutiny and ultimately ordered defendants to issue the march permits
applied for by plaintiffs near the Staples Center. Service Employee Int | Union, Local
660, 114 F. Supp. 2d at 972, 975; see also Bay Area Peace Navy v. U.S, 914 F.2d 1224
(9th Cir. 1990) (passing out pamphlets on land or demonstrating at the entrance to the
pier were not viable alternatives because the invited visitors, who are the Peace Navy s
intended audience, were not accessible from those positions); New Alliance Party v.
Dinkins, 743 F. Supp. 1055, 1066 (S.D.N.Y. 1990) (alternative protest location
inadequate since it allows only a glimpse of the building where protesters intended
audience was located).

Defendants cite Mastrovincenszo v. City of New York, 435 F.3d 78, 101 (2d Cir.
2006) and Nationalist Movement v. City of Cumming, 92 F.3d 1135, 1140 (11" Cir.
1996), cert. denied, 519 U.S. 1058 (1997), for the proposition that the alternate channels
that exist do not have to be a perfect substitute for those channels denied to plaintiffs.
The alternate channels in these cases, however, are distinguishable. In Mastrovincenszo,
the Court noted that there were numerous alternative outlets for the sale of clothing
painted with custom designs, such as galleries, clubs, trade shows, and the Internet. 435
F.3d at 101-02. The same is not true in this case. Likewise, Nationalist Movement does
not bolster the City s alternative channels argument. Unlike the Coalition, which seeks to

target delegates at the Xcel, in Nationalist Movement, the Plaintiff did not seek to target a
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specific audience at the county courthouse. 92 F.3d at 1140. In fact, the Coalition in
Nationalist Movement challenged a ban on Saturday morning parades -- a day on which
the courthouse was not even open -- because it sought a morning parade to accommodate
an afternoon rally it intended to hold in another city. 1d. at 1137.

B. Defendants reliance on unsubstantiated threats of civil disobedience
and experiencesin other citiesdoes not support their actions

The Coalition argues that Defendants reliance on general threats to security and
public safety from explosive devices are insufficient to overcome the Coalition s free
speech and assembly rights. (Dkt. 57 at 19-21.) Such threats could be (and have been)
identified for virtually any large-scale public event in modern times. If the government
merely needs to say we are worried about bombs to justify suppressing speech and
assembly rights, the First Amendment is dramatically weakened.

Defendants respond by identifying several excerpts from web postings that
advocate civil disobedience in connection with the Convention. (Dkt. 67 at 29-33.) Asa
preliminary matter, Defendants readily acknowledge that these groups are not affiliated
with the Coalition. (ld. at 29.) Defendants also make no attempt to explain how threats
of civil disobedience relate to the Coalition s applied-for route, or how the alternative
route ameliorates these threats. Nor do they provide details regarding the threats other
than excerpts from several web-postings. (Id. at 29.) How real is the threat of civil
disobedience? How many plan to come to St. Paul? Defendants do not say.

If Defendants truly credit these statements, there are other methods available to

them and the Secret Service to limit the groups ability to disrupt the Convention. These
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must be exhausted, or Defendants must make some attempt to show they are inadequate,
before the Coalition s First Amendment rights should be compromised. Defendants
cannot meet their high burden by merely referring to a website or two.

Both the applied-for and alternate routes begin at the State Capitol, traverse
bridges over significant roadways, and include some access to the Xcel and media. (See
supra at 5.) Defendants make no attempt, however, to connect the generalized threats
from the websites they cite to the applied-for route and distinguished their impact on the
alternate route. In the end, the possibility that a small number of people might link arms
and block a door or a roadway does not justify denying 100,000 people their First
Amendment rights.

Defendants also claim to rely on experiences in other cities to justify the alternate
route and restrictions. (Dkt. 67. at 31.) Defendants description of the facts surrounding
several of the events is sharply disputed and not supported by admissible evidence.
Furthermore, there is no explanation as to why the alternate route takes advantage of
these lessons in a way that the applied-for route does not. The Coalition s narrow
tailoring analysis does, however, address Defendants expressed concerns. Defendants
should not be allowed to rely on scare tactics instead of reasoned analysis of the factual
record.

. Defendants alternate route does not leave open ample alter native channels of
communication

The Coalition argues that the alternate route does not facilitate the rights of all

persons to exercise their First Amendment rights. Defendants respond by arguing that the

5405801v1 14



Case 0:08-cv-00835-JNE-JJG  Document 72  Filed 06/26/2008 Page 15 of 19

permit application does not request access to the delegates and is therefore a surprise, and
even if it did, Defendants argue, there is no right to communicate directly to the
delegates. Defendants also argue that the Public Viewing Area (PVA) provides an
adequate alternative. Defendants arguments are not supported by the facts or the law.

A. The Alter nate Permit deniesthe Coalition accessto the delegates

Defendants argue that the Coalition s permit application did not identify its
intended audience as the delegates and, therefore, they should be precluded from
complaining about the time restrictions in the Alternate Permit. If the applied-for route
had been granted as requested, the delegates would be arriving and the Convention would
be in session during the march, and the Coalition would be provided with sight and sound
access to each of the Xcel entry points. Finally, Defendants claim that there is no right
to communicate directly to the delegates relies on decisional law that is readily
distinguishable based on time, geographic, and structural limitations not present in this
case and discussed in detail supra at pages 11-13.

B. The PVA isnot an adequate alter native substitute

A stationary protest area does not compare to a parade, which holds a special place
in our First Amendment tradition. See Hurley v. Irish Am. gay, Lesbian and Bisexual
Group of Boston, 515 U.S. 557, 558 (1995) ( Parades are public dramas of social
relations, and in them performers define who can be a social actor and what subjects and
ideas are available for communication and consideration. ). This is especially true

where, as here, it is undisputed that:
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The PVA can only accommodate a limited number of people and is
available on a first-come first-served basis. (Dkt. 67 at 11.)
Persons in the PVA may be simultaneously conveying messages on
numerous topics, many of which may be inconsistent with, and may even
run contrary to, the Coalition s anti-war message. See Hurley v. Irish-
American Gay, Lesbian, and Bisexual Group of Boston, 515 U.S. 557, 573-
75 (1995) (recognizing a permit holder s right to exclude contrary
messages).
Other courts have upheld protest areas as adequate alternative channels of
communications only when time and unfortunate geographical and structural features
mandate it. The holdings in such cases are narrowly drawn to the facts and should not be
over-generalized to set a dangerous precedent that would undermine First Amendment
principles in future cases.

In Coalition to Protest the DNC, 327 F. Supp. 2d 61, 74 (D. Mass. 2004), the
location of the protest was located under elevated train tracks. The Court acknowledged
that the City had to deal with these very real physical constraints and [had] little time
and no practical means, available for significant modifications to the secured
environment. Id. at 77. Similarly, on appeal, the Court noted that its decision was based
in large part upon the time constraints (because the suit was brought less than a week
before the Convention was scheduled to open) and the underdeveloped record. Bl(a)ck
Tea Society v. City of Boston, 378 F.3d 8, 15 n.5 (1™ Cir. 2004) ( Dealing with the record

as it stands [and] the temporal constraints under which the district court labored we
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have no choice but to uphold the challenged order. We are not faced with the question of
whether the same result would be supportable in less tumultuous times or on a better-
developed record. ).

In contrast, Courts not faced with time constraints and geographic and structural
limitations have declined to validate alternate channels of communication when they do
not allow plaintiffs to reach their intended audience. For example, in Service Employee
Int | Union, Local 660 v. City of Los Angeles, 114 F. Supp. 2d 966, 972 (C.D. Cal. 2000),
the Court considered -- nearly a month in advance of the event -- whether a secured
zone for protesters at presidential convention was an adequate alternative for speech. It
held that the secured zone was impermissible in part because only delegates with the
sharpest eyesight and most acute hearing have any chance of getting the message and
because the media village could potentially block the sightline. Id.

[I1. Defendants actions appear inconsistent with their conclusory claims of
content-neutrality

Defendants bear the burden of proving that their restrictions on speech are content
neutral. City of Richmond, 743 F.2d at 1354. Despite this burden, their opposition does
not include any specific reasons for denying the Coalition s permit application. (Dkt. 67
at 28.) Indeed, the alternate route, which permits the Coalition to traverse a bridge into
downtown St. Paul and theoretically get within 84 feet of the Xcel, belies any meaningful
security and safety risks associated with the groups referenced at pages 29-30 of their
opposition. Nor do Defendants explain the six-month delay in taking action on the

Coalition s permit application despite the plain language of the Code requiring them to
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act months earlier. Serious questions remain about whether Defendants actions here are
content neutral. The Coalition respectfully submits that Defendants have not met their
burden.
Conclusion

For the foregoing reasons, the Coalition respectfully requests that this Court order
Defendants to issue the applied-for permit. In the alternative, the Coalition seeks an
Order directing Defendants to issue a permit along the following route: From the State
Capitol south on John Ireland Boulevard; east on Kellogg Boulevard along the southern
side of the street; north on St. Peter; west on 7th Street along the southern side of the
street; north on 5th Street; east on 6th Street; east on 7th Street along the northern side of
the street; and north on Cedar Street back to the Capitol. (See supraat9.) The Coalition
further requests that the Court prohibit: (1) Defendants from erecting opaque fences or
blockades along the route that prevents the Coalition from communicating its message to
the delegates and media; (2) Defendants allowing media trucks, tents, equipment or other
obstructions to block the demonstrators view of the delegates along 5th and 7th Streets;
and (3) Defendants from imposing unnecessary time restrictions not in the permit

application.
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Dated: June 26, 2008.
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