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Hennepin County, MN

STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

State of Minnesota, Chief Judge Peter A. Cahill
Plaintiff, Declaration of Scott M. Flaherty In

V. Support of Kandace Montgomery’s

July 1, 2015 Motions
Court File Nos.

Kandace Montgomery, 27-CR-15-1304
[Related cases: [Related Cases:
Nekima Levy-Pounds, 27-CR-15-1307
Shannon Bade, 27-CR-15-1350
Todd Dahlstrom, 27-CR-15-1331
Amity Foster, 27-CR-15-1346
Adja Gildersleve, 27-CR-15-1335
Michael McDowell, 27-CR-15-1320
Catherine Salonek, 27-CR-15-1326
Pamela Twiss, 27-CR-15-2766
Jie Wronski-Riley, 27-CR-15-1349
Mica Grimm, 27-CR-15-1829]
Defendants.]

STATE OF MINNESOTA )
) SS.
COUNTY OF HENNEPIN )

SCOTT M. FLAHERTY, being first duly sworn upon oath, states and alleges that:

1. I am counsel for Kandace Montgomery in case no. 27-CR-15-1304.
2. Attached as Exhibit A is a true and correct copy of emails between or among the
Mall of America and the City of Bloomington, obtained from

https://tonywebster.com/bloomington/, bates stamped with the prefix “BLOOM-MOA.”



https://tonywebster.com/bloomington/

3. Attached as Exhibit B is a true and correct copy of the State’s Memorandum in
Support of its Motions in Limine from State v. Nocella, 27-CR-15-3146 (4th Dist., June 21,
2015).

4, Attached as Exhibit C is a true and correct copy of the file-stamped copy of the
complaint with exhibits in Webster v. City of Bloomington, 27-CV-15-10552 (4™ Dist., June 19,
2015).

5. Attached as Exhibit D is a true and correct copy of a document from

https://www.fbi.gov/minneapolis/press-releases/2015/update-on-mall-of-america titled “FBl—

Update on Mall of America.”
6. Attached as Exhibit E is a true and correct copy of a document from

http://www.mallofamerica.com/guests/security titled “Security Information - Mall of America.”

7. Attached as Exhibit F is a true and correct copy of the 2012 Master
Redevelopment Contract, also filed in State v. Nocella, 27-CR-15-3146.

8. Attached as Exhibit G is a true and correct copy of the transcript from the May 1,
2015 hearing in this action.

0. Attached as Exhibit H is a true and correct copy of Bloomington’s privilege log
and related correspondence dated March 6, 2015.

Under Minn. Stat. 8 358.116, | declare under penalty of perjury that everything | have

stated in this document is true and correct.

July 1, 2015 s/ Scott M.Flaherty
Scott M. Flaherty


https://www.fbi.gov/minneapolis/press-releases/2015/update-on-mall-of-america
http://www.mallofamerica.com/guests/security

From: Johnson, Sandra

Sent: Friday, December 19, 2014 9:52 AM

To: 'Kathleen Allen'; Rich Hoge (rich.hoge@moa.net); Doug Reynolds
Subject: MOA

Follow Up Flag: Follow up

Flag Status: Flagged

None of the organizers contacted me. No surprise there. The Chief and DC are meeting with ‘Kat’ Solonic this
afternoon. The message is that civil disobedience has its price and the City has absolutely no authority to tell MOA how
to manage its property. They will listen to them.

You probably thought of these already or they are untenable ideas. Find the organizers and deal with them as you did
for Idle no More. WCCO was nice enough to get Mica and Michael on camera.

Also, most of these individuals will be coming be transit — work with MTC. Fill the rotunda with objects, sound and
light. Create distractions and confusion. They may have a plan B but it will be posted on social media.

Nat’l Lawyers Guild are now involved and they have a bail fund.

Keep me posted. | have a family party | am hosting tomorrow, otherwise | would come to watch how it goes down. |
will give you my cell [REDACTED BY DEFENSE COUNSEL]

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

FLAHERTY DECL. EX. A BLOOM-MOA1



FLAHERTY DECL. EX. A BLOOM-MOA2



This e-mail transmission, and any documents, files or previous e-mail messages attached to it may contain confidential information. If you are not the intended
recipient. or a person responsible for delivering it to the intended recipient, you are hereby notified that you have received this message in error. and that any

review, disclosure, copying, distribution or use of any of the information contained in or attached to this transmission is STRICTLY PROHIBITED. If you have

received this transmission in error, please notify the sender immediately by reply e-mail. delete the message. and destroy any hard copy print-outs
Thank you. :
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From: Johnson, Sandra

Sent: Tuesday, January 06, 2015 1:57 PM

To: Giles, Jeff

Subject: FW: black lives matter protest

Attachments: WP_20141229_028.jpg; WP_20141229_007.jpg; WP_20141229_009.jpg; WP_20141229_

013,jpg; WP_20141229_016.jpg; WP_20141229_018.jpg; WP_20141229_024 jog; WP_
20141229_029,jpg

Follow Up Flag: Follow up
Flag Status: Flagged
FYI

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

siohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from

disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Doug Reynolds [mailto:doug.reynolds@moa.net]
Sent: Monday, January 05, 2015 4:05 PM

To: Johnson, Sandra
Cc: Kathleen Allen
Subject: FW: black lives matter protest

Ma'am,

Mall of America delivered video images, copies of online content, and a summary of protest related
expenses to BPD Detective Heather Jensen at the end of last week. We continue to investigate and will
forward any additional findings to Detective Jensen. I wanted to let you know in case your office was
waiting for these items from MOA.

We also delivered a backpack to BPD which was recovered from one of the protestors who was arrested at
MOA on 12-20-2014. The contents of the backpack suggest this was not a group intent on a peaceful
gathering and some were anticipating problems. The items found in the pack include: gasmask with
sealed filter, “Anonymous” style mask, section of chain and wrench with a carabiner on one end (clip them
together and it’s easily a weapon), a bandana the person was wearing to conceal their identity, a spray
bottle likely for personal decontamination following use of tear gas or pepper spray, and more - images of
the items are attached.

If you have any questions please do not hesitate to ask.
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Respectfully,

Doug Reynolds
Director of Security
Mall of America

952 883-8881

From: Jensen, Heather [mailto:hjensen@BloomingtonMN.gov]
Sent: Friday, December 26, 2014 4:11 PM

To: Doug Reynolds

Subject: black lives matter protest

Hello Doug,

I will be preparing the charging supplement for the Black Lives matter incident. Are you able to get me photographs and
video that the mall has for charging purposes? Looking for evidence of organizers actively giving direction/leading
chants and so on. Please call me with any questions

Detective Heativer Jensen
CREU Unit

Bloomington Police Dept
952-563-8863
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From: Johnson, Sandra

Sent: Monday, December 22, 2014 3:35 PM
To: Doug Reynolds; Potts, Jeff

Subject: FW: Nick Espinosa's Facebook Page
Follow Up Flag: Follow up

Flag Status: Flagged

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjiohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from

disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Cross, Jennifer

Sent: Monday, December 22, 2014 3:30 PM
To: Johnson, Sandra

Subject: Nick Espinosa's Facebook Page

https://www.facebook.com/espinosa.nick ?fref=ts

Jennifer Cross

Assistant Attorney

Bloomington City Attorney’s Office
1800 West Old Shakopee Road
Bloomington, MN 55431

(952) 563-4894

Fax: (952) 563-8520
jcross@BloomingtonMN.gov

Please note my new email address: jcross@BloomingtonMN.gov

IMPORTANT: This electronic message contains information from the City Attorney’s Office that is
presumptively confidential and, if sent to City officials, staff or volunteers, may be privileged or otherwise
protected from disclosure. DO NOT FORWARD OR DISSEMINATE THIS EMAIL WITHOUT
PERMISSION. The unauthorized use, distribution, or re-transmission of any part of this message by an
unintended recipient is strictly prohibited and may be a violation of law. If you are not the intended recipient of
this e-mail, please contact the sender immediately and delete all copies.
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revievs. disclosure. copying, distribution or use of any of the information contained in or allachad to thi
received His ransmission in error. please notify the sender immediately by reply e-mail delele the massag
Thank you.

From: Johnson, Sandra [mailto:sjohnson@BloomingtonMN.gov]
Sent: Monday, December 22, 2014 3:42 PM

To: Doug Reynolds; Kathleen Allen

Cc: Potts, Jeff; Hartley, Mike

Subject: RE: Documenting MOA Protest

Mica Grimm, Nick Espinosa, Michael McDowell and Kandace Montgomery all reference the event on their Facebook
pages, which appear to have no privacy guards on them.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Doug Reynolds [mailto:doug.reynolds@moa.net]
Sent: Monday, December 22, 2014 3:38 PM

To: Johnson, Sandra; Kathleen Allen

Cc: Potts, Jeff; Hartley, Mike

Subject: RE: Documenting MOA Protest

Understood. We've been doing screen grabs of key messages to document the event. I'll let MOA know to do another
look at the sites.

Doug R.

Sent from my Windows Phone
From: johnson, Sandra

Sent: 12/22/2014 3:32 PM

To: Kathleen Allen; Doug Reynolds

Cc: Potts, Jeff; Hartley, Mike
Subject: Documenting MOA Protest

You are probably doing this already — but please document all the social media and video feeds on social media
concerning the event. The groups are very likely to take these sites down when they hear that we intend to prosecute
them. That is likely to air tonight.

My office cannot do that — it would require us to be witnesses in our own prosecutions.
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Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjiohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

FLAHERTY DECL. EX. A BLOOM-MOA10



FLAHERTY DECL. EX. A BLOOM-MOA11



FLAHERTY DECL. EX. A BLOOM-MOA12



FLAHERTY DECL. EX. A BLOOM-MOA13



CONFIDENTIALITY \IuHCE
This eqmail transmission. and any doc
recipient. or a person respons )

faevionus e
i 1o the intended

ant. you ai

review. disclosure, copying, disiribution or use of any of the information contained in or attached to this
received this transmission in error, please notify the sender immediately by reply e-mail. deleta the message 1n(‘ destroy .
Thank you.

From: The Nybecks [mailto:nybeck@mac.com]
Sent: Monday, December 22, 2014 10:33 AM
To: Patti Hein

Subject: MOA LUSH store

Happy Holidays!

My name is Birgitta Nybeck and I have been a Bloomington resident for the last 12 years. I am also a proud
Bloomington Police wife to Matt Nybeck #246 who has been on the force for over 13 years and the SWAT
team for almost 5 years. [ appreciate you taking the time to read this during such a busy time of year.

I am very proud of how the Mall of America Security team, the BPD, and other local agencies worked together
to manage the chaos during the illegal protest at MOA on Saturday 12/20/14. It was very stressful to watch the
live feed online, but from all accounts it appears law enforcement handled themselves professionally and with
integrity. The media did not applaud law enforcement, did not even properly portray the nasty behavior a lot of
the "peaceful" protestors screamed at the officers. I was grateful all officers made it home to their families
safely, something I pray for daily.

What I'm most upset about is the disrespect towards law enforcement and unlawful protesting that occurred at
the LUSH cosmetics store located at MOA E112. I have included the photos taken and wish I had the audio of
them booing and shouting at officers when they walked by their store. I'm a firm believer in freedom of speech
when lawfully shared, but do not think the Mall of America should tolerate the behavior these employees
exhibited outside of their store while being paid. On Saturday evening I called the LUSH store hoping to have a
respectful conversation with a manager about the situation and was appalled by the behavior of the acting
manager on duty. I wish I had her name (she wouldn't give it to me), but [ called at 8:30 that evening. She was
very outspoken about her beliefs and how proud she was of her company for taking a stand. She told me that
her company did not care that I supported law enforcement and I could take my money elsewhere, there were
plenty of other places for me to shop for cosmetics. She said her company is receiving so many new customers
due to their actions that it doesn't matter if they lose support and business from people who support cops who
murder black people. I tried to calmly explain that officers do not murder black people but are defending
themselves, just like she would try to do if she were attacked, and she would repeatedly yell and interrupt me
while I was calmly speaking. I worked in retail management for 8 years and was floored by her lack of
customer service skills, her immature attitude, and clear disrespect towards officers.

LUSH has released this statement in support of their employees on their MOA Facebook page: "While the
employees were not acting officially for the company, we are a campaigning company, and we support the right
to free speech and peaceful protest. Standing in solidarity of fairness, justice and equality for all, regardless of
gender, race, age, sexuality, and religion - this is something that as a business we do wholeheartedly believe in.-
Laura" Laura also wrote this on another post: "While LUSH staff were not officially participating in the
protest, they were photographed as individuals standing in solidarity of fairness. justice and equality for all,
regardless of gender, race, age, sexuality, and religions--this is something that as a business we do
wholeheartedly believe in. At yesterday's peaceful protest at Mall of America, LUSH's employees acted in full
accordance with the police, ensuring first and foremost that our staff and customers were safe and taken care
of." LUSH also told another police wife over the phone that the photos must be fakes because LUSH
employees lawfully protested within their lease space.

I'd appreciate action being taken against the LUSH store and hope that in the long run they will no longer be
tenets at MOA. [ think LUSH needs to release a public apology on their Facebook page and show support for
law enforcement instead of encouraging such division and disrespect to be shared with their company

name. The protest leaders have encouraged all of their followers to support LUSH due to their behavior during
the protest. Their behavior was not honorable and should not be rewarded.
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From: Bernhardson, Mark

Sent: Monday, December 22, 2014 12:32 PM

To: Doug Reynolds; Johnson, Sandra; Kathleen Allen; Potts, Jeff; Rich Hoge; Dan Jasper; Jill
Renslow; Kirby, Diann

Cc: Lee, Larry

Subject: RE: MOA Disturbance

Follow Up Flag: Follow up

Flag Status: Flagged

1. Thanks for your very complimentary note about BPD and others in handling a very difficult situation !!

2. Very much appreciate all the MOA did both in advance, during and as follow up on this as well !!

3. Agree that additional means need to be explored as well to lessen or preclude this and other more problematic
incidents from occurring in the future. '

Thanks !! MEB

From: Doug Reynolds [doug.reynolds@moa.net]

Sent: Monday, December 22, 2014 11:09 AM

To: Johnson, Sandra; Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

That kiosk employee is correct. | do need to tell you the amount of positive feedback I've heard about the level of
restraint the Bloomington Police Department showed. To bring it back to topic | heard BPD leadership stress the
importance of being calm, professional, and methodical and | believe the video evidence will clearly show that.

Despite that we were so overwhelmed by the volume of protesters we had to ignore large groups just to try to control
even bigger ones. This lack of control could have ended tragically.

I believe BPD and MOA resisted arresting anyone until there was really no choice. There were many opportunities
throughout this when we did not arrest because we wanted the protesters to simply listen.

To watch the BPD leaders plan and coordinate resources that came from as far as Hastings (and possibly even Red Wing)
to maintain control was impressive. But it took all of those resources and | believe protests cannot become
commonplace at MOA. None of us want

| believe we made it through this with zero injuries. Everytime something like this occurs there is significant likelihood of
an officer, a protester, a guest, an employee or any number of others being harmed as chaos erupts. None of us wants

that and it's easier to control when protest groups work with CoB and MOA as requested.

Thank you for allowing me to let key CoB leadership read this and | apologize if | vented a bit. It's all still fresh and
disconcerting to clearly see how badly it could have gone at a moments notice.
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Doug Reynolds

Sent from my Windows Phone

From: Johnson, Sandra

Sent: 12/22/2014 10:39 AM

To: Doug Reynolds; Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

Thank you so much. My fear is that if we do not take a strong stance — it’s going to happen again. MOA is just too
convenient a venue. One of the prosecutor’s husband was working at a kiosk near the rotunda. He said it all it needed
was a match to explode.

Sandra H. Johinson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Doug Reynolds [mailto:doug.reynolds@moa.net]

Sent: Monday, December 22, 2014 10:32 AM

To: Johnson, Sandra; Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

I have already talked to the top leadership within MOA Security and we plan to dedicate three people to sorting through
our own video (CCTV, GoPro, and body camera footage) as well as utilizing social media to identify persons and their

roles by postings or statements to the media.

We agree a strong message needs to go to those that were in leaders positions and those clearly inciting the crowd.
DougR.
Sent from my Windows Phone

From: johnson, Sandra
Sent: 12/22/2014 10:27 AM
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To: Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Doug Reynolds; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

Video and still footage from the event is needed.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

siohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Kathleen Allen [mailto:kathleen.allen@moa.net]

Sent: Monday, December 22, 2014 10:26 AM

To: Johnson, Sandra; Potts, Jeff; Hartley, Mike; Hart, Rick; Doug Reynolds; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

Sandra,

We fully support all efforts by your office to charge the organizers and key leaders with additional criminal
charges. As we discussed last week trespass charges are not enough of a deterrent, especially to activists
trying to prove a point. Additionally, after review with our owners, we will be looking at the possibility of
pursuing civil actions against the key organizers and leaders. We need to have additional deterrents to
prevent individuals from disobeying our rules and creating this kind of havoc with our business.

Dan Jasper and our Public Relations Department are currently working on gathering all of intel, interviews,
etc. from traditional media and social media. Doug Reynolds and his security team will also be pulling
similar information. MOA will also be composing a list of all of our costs incurred as a result of this
demonstration. We are meeting internally today at 11:00 - please let us know what else you need to
support your efforts. We are happy to help.

Thank you again for all your efforts and the efforts of the Bloomington Police Department. It was greatly
appreciated and helped ensure the safety of our employees, guests and tenants.

Aathtoen
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IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from

disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent

to you in error, please delete all copies.
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Bloomington, MN 55431
(952) 563-4894

Fax: (952) 563-8520
jcross@BloomingtonMN.gov

Please note my new email address: jcross@BloomingtonMN.gov

IMPORTANT: This electronic message contains information from the City Attorney’s Office that is
presumptively confidential and, if sent to City officials, staff or volunteers, may be privileged or otherwise
protected from disclosure. DO NOT FORWARD OR DISSEMINATE THIS EMAIL WITHOUT
PERMISSION. The unauthorized use, distribution, or re-transmission of any part of this message by an
unintended recipient is strictly prohibited and may be a violation of law. If you are not the intended recipient of
this e-mail, please contact the sender immediately and delete all copies.
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From: Hartley, Mike

Sent: Thursday, December 18, 2014 11:26 AM
To: Johnson, Sandra

Subject: RE: MOA Protests

Follow Up Flag: Follow up

Flag Status: Flagged

Very articulate response. Thanks.

From: Johnson, Sandra

Sent: Thursday, December 18, 2014 11:09 AM

To: Potts, Jeff; Bernhardson, Mark; Hartley, Mike; Hart, Rick; 'Kathleen Allen’; Rich Hoge (rich.hoge@moa.net); Doug
Reynolds

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna

Subject: MOA Protests

I spoke at length with one of the individuals claiming to be associated with Black Lives Matter, Kerry Felder. She asked
many good questions about the private property status of MOA and | discussed with her the Wicklund case. She then
responded that MOA had allowed some demonstrations, citing the 2012 Idle No More, and | explained that never was
permission granted or the demonstration facilitated; in fact we prevented the repeat demonstration last year by the
arrest of the organizers upon arrival. Finally, she requested that the City remain passive and not arrest anyone. To
which | responded that police and prosecutors do not have the discretion to pick and choose between the laws they
wish to enforce, particularly in the ‘free speech’ area because that would result in de facto discrimination. A slippery
slope. Bottom line, | told her that if the law was broken the City would respond in a calm, respectful manner but people
would be charged and prosecuted — please use the alternative site.

WCCO Radio just interviewed me and | gave them the same message and asked Ms. Lewrenz that if she had contact with
the organizers to urge them to call me. Oh, | repeated the message that police contacts with the organizers were NOT
aimed at intimidating them but only to establish lines of communication.

WCCO TV is coming here at noon.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.
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From: Hart, Rick

Sent: Wednesday, December 17, 2014 3:05 PM
To: Johnson, Sandra

Subject: FW: statement

Follow Up Flag: Follow up

Flag Status: Flagged

Hi Sandra,

This just came out from MOA. Can you give me a quick call?

Rick
X8680

From: Dan Jasper [mailto:dan.jasper@moa.net]
Sent: Wednesday, December 17, 2014 3:03 PM
To: Hart, Rick

Subject: statement

Just sent this out.

STATEMENT FOR MEDIA
DECEMBER 17, 2014

We are aware of the group and their stated intentions for a Dec. 20 demonstration and protest at Mall of
America.

Mall of America is a commercial retail and entertainment center. We respect the right to free speech, but
Mall of America is private property and not a forum for protests, demonstrations or public debates. We have
consistently and continually prohibited all manner of groups — regardless of cause or message — from
protesting and demonstrating on our property. This policy was upheld in the Minnesota Supreme Court
decision involving fur protesters on Mall of America; that decision held MOA is private property and cannot be
used for demonstrations without the permission of MOA. State v. Wicklund, 589 N.W.2d 793 (Minn. 1999).

Any attempt by groups to conduct a protest is a violation of our policies and would subject a group to removal
from the property and potential arrest by the City of Bloomington police, in addition to exclusion from Mall of
America for one (1) year.

We have made every effort to communicate this position to the Black Lives Matter organization, so that their
participants are fully aware of MOA’s long standing policy and the consequences of violating the rules against
protesting and demonstrating. It’s our hope that those efforts will result in the group moving their protest to
the public property identified by the City of Bloomington, where they may conduct their protest peacefully
and legally. This option would afford the group high visibility while minimizing the risk to public.
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Sandra H. Johnson

Bloomington City Attorney

1800 W. OId Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.
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From: Griffith, William C. <wgriffith@larkinhoffman.com>

Sent: Saturday, December 20, 2014 4:36 PM
To: Johnson, Sandra '

Cc: Potts, Jeff; Kathleen Allen

Subject: Re: Arrests

Follow Up Flag: Follow up

Flag Status: Flagged

Lock down over. Doors opened and operations returning to normal. 12-14 arrests. BPD and MOA security well
coordinated and very restrained.

Sent from my iPhone

> On Dec 20, 2014, at 3:45 PM, Johnson, Sandra <sjohnson@BloomingtonMN.gov> wrote:
>

> When you know please advise me of the number of arrests and if any are in custody. Hope everyone stayed safe.
>

>
>
> Sent with Good (www.good.com)
>

> Sandra Johnson Bloomington City Attorney
CONFIDENTIALITY NOTICE:

INFORMATION IN THIS MESSAGE, INCLUDING ANY ATTACHMENTS, IS INTENDED ONLY FOR THE PERSONAL AND
CONFIDENTIAL USE OF THE RECIPIENT(S) NAMED ABOVE. This message may be an Attorney-Client communication from
the law firm of Larkin Hoffman Daly & Lindgren Ltd., and as such is privileged and confidential. If you are not an
intended recipient of this message, or an agent responsible for delivering it to an intended recipient, you are hereby
notified that you have received this message in error, and that any review, dissemination, distribution, or copying of this
message is strictly prohibited.

If you received this message in error, please notify the sender immediately, delete the message, and return any hard
copy print-outs.

No legal advice is being provided or implied via this communication unless you are (1) a client of Larkin Hoffman Daly &
Lindgren Ltd., and (2) an intended recipient of this message.
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Subject: FW: MOA Event - possible response....
Importance: High

Please review and give me your thoughts on improving the language below by this evening.

Please do not block any of the rights of way — it will be very dangerous given the traffic volumes anticipated at that day
and time. | am concerned about your safety. Many travelers to MOA that day will have come from some distances and
could become very upset if your group impedes their access to MOA. In my opinion use of this right of way on that day
and time would be more dangerous than the 135W demonstration. Because of the sheer numbers of cars, | don’t believe
any number of law enforcement officers could assure the safety of your group at that time. Please be safe and stay out
of the roadway.

We can assist in finding a very visible space that is safer. | would suggest that you apply for a public assembly permit
otherwise you could be asked to disperse by police wherever you assemble. The permit allows us to work with you to
plan a peaceful, safe event. It is likely to be on property adjacent to MOA, across the street. | understand that the point
of the demonstration is to garner public attention by being visible to the crowds coming and going from MOA. We can
work with that. Contact me if you are willing to consider this and I can facilitate it. We can look are safe areas that are
very visible.

The City does not control access to the MOA. It is private property and they have never allowed demonstrations
there. (I have worked here since before they opened and have litigated the issue.) They will ask your group to depart
and once that order is given — failure to depart results in criminal trespass and the police will be involved. The City has
no authority to tell MOA how to manage its property.

The Bloomington police have a history of protecting public safety — yours and the public’s- in a responsible, calm
manner. | have no reason to believe that there will be any deviation from that. We are very concerned about this event
from a safety perspective. Whatever happens, | trust that you will do whatever is possible to keep it safe and

peaceful. That is the best strategy when lobbying for public support for your cause.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

siohnson@BlogomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Nick Espinosa [mailto:espinosa.nick@gmail.com]
Sent: Tuesday, December 16, 2014 1:32 PM

To: Johnson, Sandra
Cc: Michael mcDowell; Mica Grimm
Subject: MOA Event

Hi Sandra,

I wanted to reach out in response to the letter that was sent to establish contact with you.
2
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We would like to let you know that the event is happening on Saturday and there are not plans to cancel it. We
hope that you will allow for the peaceful planned event to take place so that everyone can stay safe without any
escalation on behalf of the police or security.

We believe this is the best way to ensure the safety of all involved.
We thank you for your cooperation,

Nick Espinosa

3
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WCCO Radio just interviewed me and | gave them the same message and asked Ms. Lewrenz that if she had contact with
the organizers to urge them to call me. Oh, | repeated the message that police contacts with the organizers were NOT
aimed at intimidating them but only to establish lines of communication.

WCCO TV is coming here at noon.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

siohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.
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From: Doug Reynolds <doug.reynolds@moa.net>

Sent: Thursday, December 18, 2014 11:21 AM

To: Johnson, Sandra; Potts, Jeff; Bernhardson, Mark; Hartley, Mike; Hart, Rick; Kathleen Allen;
Rich Hoge

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna

Subject: RE: MOA Protests

Follow Up Flag: Follow up

Flag Status: Flagged

Ma'am,

Thanks for passing this on to me and for clarifying the message to the potential protesters.

Miss Felder left a message at MOA this morning that seems similar to the talking points she covered with you.

Respectfully,

Doug Reynolds
Director of Security
Mall of America

Sent from my Windows Phone

From: Johnson, Sandra

Sent: 12/18/2014 11:09 AM

To: Potts, Jeff; Bernhardson, Mark; Hartley, Mike; Hart, Rick; Kathleen Allen; Rich Hoge; Doug Reynolds
Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna

Subject: MOA Protests

I spoke at length with one of the individuals claiming to be associated with Black Lives Matter, Kerry Felder. She asked
many good questions about the private property status of MOA and | discussed with her the Wicklund case. She then
responded that MOA had allowed some demonstrations, citing the 2012 Idle No More, and | explained that never was
permission granted or the demonstration facilitated; in fact we prevented the repeat demonstration last year by the
arrest of the organizers upon arrival. Finally, she requested that the City remain passive and not arrest anyone. To
which | responded that police and prosecutors do not have the discretion to pick and choose between the laws they
wish to enforce, particularly in the ‘free speech’ area because that would result in de facto discrimination. A slippery
slope. Bottom line, | told her that if the law was broken the City would respond in a calm, respectful manner but people
would be charged and prosecuted — please use the alternative site.

WCCO Radio just interviewed me and | gave them the same message and asked Ms. Lewrenz that if she had contact with

the organizers to urge them to call me. Oh, | repeated the message that police contacts with the organizers were NOT
aimed at intimidating them but only to establish lines of communication.
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WCCO TV is coming here at noon.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

siohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.
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Despite that we were so overwhelmed by the volume of protesters we had to ignore large groups just to try to control
even bigger ones. This lack of control could have ended tragically.

| believe BPD and MOA resisted arresting anyone until there was really no choice. There were many opportunities
throughout this when we did not arrest because we wanted the protesters to simply listen.

To watch the BPD leaders plan and coordinate resources that came from as far as Hastings (and possibly even Red Wing)
to maintain control was impressive. But it took all of those resources and | believe protests cannot become
commonplace at MOA. None of us want

| believe we made it through this with zero injuries. Everytime something like this occurs there is significant likelihood of
an officer, a protester, a guest, an employee or any number of others being harmed as chaos erupts. None of us wants
that and it's easier to control when protest groups work with CoB and MOA as requested.

Thank you for allowing me to let key CoB leadership read this and | apologize if | vented a bit. It's all still fresh and
disconcerting to clearly see how badly it could have gone at a moments notice.

Doug Reynolds

Sent from my Windows Phone

From: Johnson, Sandra

Sent: 12/22/2014 10:39 AM

To: Doug Reynolds; Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,

Diann
Subject: RE: MOA Disturbance

Thank you so much. My fear is that if we do not take a strong stance —it’s going to happen again. MOA is just too
convenient a venue. One of the prosecutor’s husband was working at a kiosk near the rotunda. He said it all it needed
was a match to explode.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

siochnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Doug Reynolds [mailto:doug.reynolds@moa.net]
Sent: Monday, December 22, 2014 10:32 AM
To: Johnson, Sandra; Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill

2
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Renslow .
Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

I have already talked to the top leadership within MOA Security and we plan to dedicate three people to sorting through
our own video (CCTV, GoPro, and body camera footage) as well as utilizing social media to identify persons and their
roles by postings or statements to the media.

We agree a strong message needs to go to those that were in leaders positions and those clearly inciting the crowd.
Doug R.

Sent from my Windows Phone

From: Johnson, Sandra

Sent: 12/22/2014 10:27 AM

To: Kathleen Allen; Potts, Jeff; Hartley, Mike; Hart, Rick; Doug Reynolds; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

Video and still footage from the event is needed.

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjiohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.

From: Kathleen Allen [mailto:kathleen.allen@moa.net]

Sent: Monday, December 22, 2014 10:26 AM

To: Johnson, Sandra; Potts, Jeff; Hartley, Mike; Hart, Rick; Doug Reynolds; Stehlik, Mark; Rich Hoge; Dan Jasper; Jill
Renslow

Cc: Glassberg, Erica; Magnuson, Heather; Schneider, Torrie; Cross, Jennifer; Sullivan, Anna; Bernhardson, Mark; Kirby,
Diann

Subject: RE: MOA Disturbance

Sandra,

We fully support all efforts by your office to charge the organizers and key leaders with additional criminal
charges. As we discussed last week trespass charges are not enough of a deterrent, especially to activists

3
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I would also like an estimate of the cost to the City and the MOA for this event. Although it is unlikely we could collect
much, | would like to include a restitution claim in the body of the complaint. (I believe | did this with the ‘Fur
Protestors’).

Our thoughts are that if the organizers have no consequence it is likely another disturbance will occur organized by
social media. | watched this event on their Facebook page’s videographer’s link — great police work kept people safe
even though protestors were getting in their faces and calling them names attempting to provoke a reaction. Next time,
the protestors may be more violent. '

Sandra H. Johnson

Bloomington City Attorney

1800 W. Old Shakopee Road

Bloomington, MN 55431

(952) 563-4895

sjiohnson@BloomingtonMn.gov

IMPORTANT: This e-mail contains information from the City Attorney's office that is presumptively
confidential, and if sent to City staff, officials or volunteers may be privileged and protected from
disclosure. DO NOT forward or disseminate this communication without permission. Unauthorized use,
distribution or re-transmission of the message in whole or in part is strictly prohibited. If this e-mail was sent
to you in error, please delete all copies.
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From: Kathleen Allen <kathleen.allen@moa.net>

Sent: Friday, December 26, 2014 10:17 AM

To: Johnson, Sandra

Cc: Tom Rabiola; Doug Reynolds

Subject: Fwd: MOA OPS Team Protest Labor

Attachments: ATT00001.htm; MOA Labor for Protest.xlsx; ATT00002.htm
Follow Up Flag: Follow up

Flag Status: Flagged

Hi Sandra,

Hope you had a wonderful Christmas.

Here is an attachment that details the additional labor costs incurred by our operations team. This does not include any
of the security costs - Doug Reynolds will send those separately. Let us know if you this is sufficient.

Thank you.

Kathleen

Begin forwarded message:
From: Tom Rabiola <tom.rabiola@moa.net>
Date: December 26, 2014 at 9:34:47 AM CST

To: Kathleen Allen <kathleen.allen@moa.net>
Subject: MOA OPS Team Protest Labor

See attached
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From: Bernhardson, Mark

Sent: Saturday, December 20, 2014 6:53 PM

To: Potts, Jeff; Johnson, Sandra

Cc: ‘Kathleen Allen'; Glassberg, Erica; Schneider, Torrie; Cross, Jennifer; Magnuson, Heather;
Hart, Rick; Kirby, Diann

Subject: RE: MOA

Follow Up Flag: Follow up

Flag Status: Flagged

Thanks for this update !! MEB

From: Potts, Jeff

Sent: Saturday, December 20, 2014 6:52 PM

To: Johnson, Sandra

Cc: 'Kathleen Allen'; Glassberg, Erica; Schneider, Torrie; Cross, Jennifer; Magnuson, Heather; Hart, Rick; Kirby, Diann;
Bernhardson, Mark

Subject: RE: MOA

Looks like we made a total of 25 arrests today at the MOA. All for a variety of misdemeanors. None are in-
custody.

Sent with Good (www.good.com)

From: Johnson, Sandra

Sent: Saturday, December 20, 2014 02:44 PM Central Standard Time

To: Potts, Jeff

Cc: 'Kathleen Allen'; Glassberg, Erica; Schneider, Torrie; Cross, Jennifer; Magnuson, Heather
Subject: MOA

It looks like you successfully broke it up. Let us know if there were arrests or charges.

Sent with Good (www.good.com)

Sandra Johnson Bloomington City Attorney
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21-CR-15-3146 Filed in Fourth Judicial District Court

6/21/2015 3:13:59 PM
Hennepin County, MN

STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT

State of Minnesota,

Plaintiff,
STATE’S MEMORANDUM IN SUPPORT
OF MOTIONS IN LIMINE
VS,
District Court File. No. 27-CR-15-3146
Anthony John Nocella,
Defendant.
STATEMENT OF FACTS

On or about December 9, 2014, Bloomington police learned that a group identifying itself as.
“Black Lives Matter” (“BL.M™) was organizing a large scale, unauthorized demonstration to be held
at the Mall of America (“MOA”) on December 20, 2014. The movement never sought approval to
hold an event on MOA property. On December 12, 2014, MOA management sent correspondence
to the self-identified organizers of the demonstration, advising them that the MOA is a private
commercial retail center that prohibits all forms of protest, demonstration, and public debate on its
premises. (Exh. #1). The letter notified the group that their planned demonstration would be a
violation of MOA policies and would subject the group to removal from mall property and potential
arrest by the Bloomington police.

On December 20, 2014 between 1:45 and 2:00 p.m., an estimated 1,000-1,500 people
gathered at the main rotunda of the MOA. All entrances to the MOA contained a warning that the
MOA was private property and that demonstrations and protests were strictly prohibited. (Exh. #2).

MOA management also announced to the assembling crowd at 2:03 p.m., via the public address

1
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system, that their event was unauthorized and ordered all participants to leave the building. At 2:10
p.m, MOA management posted the same warning on the audio visual screen in the rotunda. (Exh,
#3). MOA management gave additional audible orders to leave at 2:19 p.m. and 2:30 p.m. Each
time this order was given, the crowd vehemently objected and became demonstrably louder. After
about 30 minutes of chanting, police attempted to disperse the protestors. As officers were moving
protestors out of the second floor east doors and into the parking ramp, Bloomington Police Deputy
Chief Hartley made a final request for several protestors to leave. Mall management had previously
made at least three requests to leave and Bloomington police had also made several requests.
Deputy Chief Hartley informed a group of remaining protestors that they would be arrested for
trespassing if they did not leave. After Deputy Chief Hartley gave the final warning, those who still
refused to leave were arrestéd. One of the individuals who was arrested for refusing to leave was
identified as Anthony John Nocella, the defendant herein. Defendant was charged with trespassing,
in violation of Minn, Stat, §609.605, subd. 1(b)(3).

ARGUMENT

Defendant Should Be Prohibited From Making Arguments That Are In Contravention
Of Established Law.

A, State v. Wicklund

In 1999, the Minnesota Supreme Court specifically ruled that the MOA was private property
and did.not constitute a “public forum” for the purpose of the free speech protections under either
the United Statés or the Minnesota Constitutions. Wicklund, 589 N.W.2d 793. The touchstone of
the opinion was that constitutional protections guarantee the right of free speech against
Iabridgement by the government, not by private entities. See Hudgens v. NLRB, 424 U.8. 507, 513

{1976). State action is required before a constitutional violation can be found. See Brennan v.
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Minneapolis Society for the Blind, Inc., 282 N.W.2d 515, 525 (Minn. 1979). Thus, without “state
action” behind an abridgement of free expression, there is no constitutional violation. Id In other
words, constitutions are not capable of being used as a sword by one private party against another
private party.

In support of its “public forum™ argument, the defense in Wicklund argued that the MOA
was a “fully controlled enclosed environment” that should be considered the functional equivalent
of a company-owned town, as found in Marsh v. Alabama, 326 U.S. 501 (1946).> In analyzing this
issue, the Wicklund Court correctly cited Lioyd Corp. v. Tanner, 407 U.S. 551 (1972), wherein the
U.S. Supreme Court rejected the argument that a shopping mall was the equivalent of a company
town. The Cdurt in Lloyd Corp. held that the Constitution did not require such an attenuated
doctrine of dedication of private property _to public use and that property does not lose its private
character merely because the public is generally invited to uée it for designated purposes. Id at

568-69. The Court in Wicklund held:

The clear state of the law then is that property is not somehow
converted from private to public for free speech purposes because it is
openly accessible to the public. Appellants’ argument that the MOA is
a ‘fully controlled enclosed environment’ like the company town in
Marsh was rejected in Lloyd. It is now beyond debate that under the
circumstance here, appellants’ speech is not protected under the First
Amendment.

589 N.W.2d at 798.

! State action may be found either where a sufficiently close nexus exists between the state and the
challenged activity or where there is a symbiotic or interdependent relationship between the state and the
private entity. See Brennan, 282 N.W.2d at 525-26. “A symbiotic relationship between a private entity and
the state exists when the state has ‘so far insinuated itself into a position of interdependence with [the private
entity] that it must be recognized as a joint participant in the challenged activity.”” In re Molnar, 720
N.W.2d 604, 613 (Minn. App. 2006) (citing Burton v. Wilmington Parking Auth., 365 U.S. 715, 725 (1961)).

> The Marsh holding was briefly expanded to cover shopping malls by Amalgamated Food Employees
Union, Local 590 v. Logan Valley Plaza, 391 U.S. 308 (1968), abrogated by Hudgens, 424 U.S. at 520-21.

3
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The Minnesota Supreme Court further declined to interpret our state constitutional free
speech protection more broadly than its federal counterpart, finding that “[t]here is no historical
basis for making such a distinction nor do we consider in today’s balance of free speech versus
property rights that free speech should have any more exalted a position than is accorded it under
the Federal Constitution,” Id, at 801,

The Wicklund Court also analyzed the defense’s argument that the MOA should be
considered a “state actor” because of its public financing and because of the “public nature” of the
mall’s interior. The Court noted the high standard for finding such a transformation, namely that
the “power, property and prestige” of the state is behind the discriminatory conduct.> Id at 802.
Quoting the Court of Appeals in State v. Wicklund, 576 N.W.2d 753, 758 (Minn. App. 1998), the
Court found:

We are aware also of the uncertainties created by the trial court’s
application of free speech rights to an undetermined class of properties
that are privately owned, but publicly-funded, at least in part. If the
“state action” requirement is discarded, it is difficult to formulate a
principled line between those privately-owned locations in which
constitutional free speech guarantees should apply and those where
they should not.
Id. (emphasis in original).

In the end, the Court found no entanglement between any governmental function and MOA
management stating, “[t|he lack of evidence connecting the ‘power, property and prestige’ of the
State of Minnesota or the City of Bloomington with the actions of MOA management compellingly
persnades us that there is neither sufficient nexus nor symbiosis to establish that the MOA is the

alter ego of a governmental entity.” Id. The Court also found that the invitation to the public to

shop and be entertained at the MOA was ohly a license that may be revoked and that this license

* Extensive regulation of a private business is also insufficient to transform private conduct into state action.
Molnar, 720 N.W.2d at 611 (upholding Canterbury Park’s right to exclude the defendant from its card club).

4
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was insufficient to transform privately-owned property into public property for purposes of state
action.* Id, |

The Wicklund case is on all fours with the instant case and has not been modified or
distinguished by the Minnesota Supreme Court in the intervening years. Hence, the essential
question becomes whether or not the MOA has, in the intervening sixteen years, made changes to
its ownership or operations so as to intertwine the “power, property and prestige” of the state or city
with the actions of its management, thereby forming a partnership with government sufficient to
transform its private actions in managing and operating that facility into state action under the law.

When the Wicklund defendants were charged with trespassing, they moved to dismiss the
charges against them arguing that they had a “claim of right” to remain on the private property over
the objections of its owners under the state and federal constitutions. They based their argument on
the following allegations:

1. That the MOA openly invites members of the public to its premises;

2. That the MOA allows large, private events to be held on its premises;

3. That public funding was involved in the development of the MOA,;

4, That enclosed malls constitute the functional equivalent of the town square.

Substantial evidence was presented by both the state and defense counsel on the defendantsf
motion to dismiss th.e charges on constitutional grounds over a two-day hearing. The evidence
included the fact that private events at the MOA were only allowed through a permit process,
administered through its event department and subject to a number of rules and conditions. These

rules and conditions required that the organizer fill out an application, work with the MOA to

* Not only is the MOA’s invitation to the public a license that can be revoked, it is a limited license that
includes restrictions on the hours of access, rules of conduct, juvenile access, proper attire, and non-public
areas. These rules prohibit a number of non-criminal actions for the avowed purpose of maximizing the
safety, convenience, and enjoyment of its guests.
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manage the event to avoid congestion, safety, security risks, or impediments to retail sales and
obtain insurance for the event. The Wicklund Court noted the following facts in evidence as
significant in its decision upholding the “private property” status of the MOA:

1. The MOA is the largest shopping mall in the United States encompassing 4.2 million square
feet and attracting 37.5 million visitors annually;

2. Its tenants include department stores, 400 retail stores, movie theaters, entertainment venues,
the nation’s largest indoor amusement park, a wedding chapel, a post. office, a police
substation, and an alternative school;

3.1t sponsors promotional events aimed at attracting specific groups of consumers, such as
senior citizens and famlhes

4, Public financing contributed 21% of the total cost for the MOA development;

5. The MOA employs 150 full-time security guards to patrol its common areas and assist in
individual stores as requested and their duties include enforcing the property’s code of
conduct for patrons that prohibits unauthorized petitioning, hand-billing, and picketing;

6. Those wishing to use the common areas of the mall, including MOA tenants, must apply to
the management office for permission;

7. The police substation did not have assigned staff;

. 8. The MOA also hires off-duty police officers to provide contractual police services, a service
available to any private entity in the City.

In the intervening sixteen years, few facts have changed.:

1. The MOA has expanded since 1999, adding the Radisson Blu hotel in 2012 and is currently
constructing an expansion that will include a JW Marriott hotel, an office tower, and
expanded retail. Hence, it is larger and attracts more visitors, currently estimated at 42
million per year;

2, Tt still offers a mix of retail and entertainment venues, including the amusement park,
aquarium, movie theaters, flight simulator, House of Comedy, dozens of restaurants, and a
wedding chapel;

3. The MOA still hosts a wide variety of private events, including charitable promotions such
as the “Clouds” Choir for a Cause that was part of the K895 Kids Radiothon to benefit the
Children’s Cancer Research Fund and Gillette Children’s Hospital, which occurred in 2013
and 2014 (Exh. #4);

4. The Master Redevelopment Contract between the MOA, the cily of Bloomington and
Bloomington Port Authority limits the public investment ratio (Exhs. #5 and #6). In

6
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Wicklund, public financing contributed 21% of the total cost for the MOA development,
Currently, public financing contributes between 8-10% of the total cost of new
developments, (The public financing ratio for the Radisson Blu is approximately 13% and
the ratio for the Phase IC expansion is approximately 14% (Ex. #7));

5. The MOA still employs over 150 security guards with essentially the same duties as in 1999;

6. The MOA still requires private events to meet their criteria on the types of events allowed,
subject to several rules and conditions, including that the host of the event provide insurance
and pay for the cost of the event, including contractual police overtime. The MOA
continues to prohibit unauthorized private use of its common areas and prohibits protests
and demonstrations (Ex. #8);

7. The police substation now includes between two and six assigned police officers, depending
on estimated visitor volumes;

8. The MOA continues to hire Bloomington police officers for contractual police services on
the same basis as any other private entity in the city (Ex. #9).

Hence, there has been no substantial change in the MOA’s operation or management relevant to
the issues at hand. Although there has been a change related to the staffing of the police substation,
this decision was made by the City, not the MOA. Thé main purpose of this change was to improve
the efficiency of its police operations by reducing response time to calls for service.’ Significantly,
the Court in Wicklund noted that this type of circumstance would not have altered their decision.
Wicklund, 589 N.W.2d at 802 n. 8. Specifically, in support of their state action argument, the
defendants cited to a Colorado Supreme Court decision where the Court found state action for
purposes of the free speech protections offered by the Colorado Constitution, based in part on the
fact that local police patrolled the mall during business hours. Bock v. Westminster Mall Co., 819
P.2d 55, 62-63 (Colo. 1991), The Wickiund Court declined to adopt the holding in Bock, noting that

under our state constitution, the circumstances presented in Bock would not rise to the level of

* One of the primary focuses of the officers is to work with business owners on crime prevention by educating
and training on ways to prevent theft and enhance communication. This allows officers to get to know
merchants and form partnerships in an attempt to reduce crime. Also, by having a highly visible police
storefront, this encourages guests to contact police with questions of to report criminal activity, The
storefront office is located on the second level of the MOA, near the east entrance, and is staffed only during
retail hours.

FLAHERTY DECL. EX. B 7



27-CR-15-3146 Filed in Fourth Judicial District Court

6/21/2015 3:13:59 PM
Hennepin County, MN

“power, property and prestige” necessary to implicate state actin, Wicklund, 589 N.W.2d at 802
n.8,

It is also important to note that even when property is publicly owned, which the MOA is not,
reasonable time, place, and manner restrictions can be imposed on free speech and under no
circumstances are demonstrators entitled to the best possible forum. See United States v. Kokinda,
479 U.S. 3115 (1990). There are many public fora in the métropolitan area, including the state
capitol, college and university commons, public parks and sidewalks. Many groups seeking to
make their viewpoints known to the public use the media in an extremely effective manner,
including using social media sites and the Internet.

In concluston, the Wicklund decision declaring the MOA to be private property and not a
“public forum™ continues to be good law and Defendant should be prohibited from arguing to the
contrary. Nothing in the intervening sixteen years has altered or diminished the viability of that
decision. The planned demonstration at issue was not authorized by the owner of the MOA. The
undisputed facts of this case leave no doubt that Defendant was on notice of this fact. Any
argument or reference to the MOA being a “public forum” or public property would be unduly
misleading to a jury and, therefore, must be excluded from trial in this case.

B. State v. Brechon — Understanding Claim of Right

Defendant is charged with violating Minn, Stat. §609.605, subd. 1(b) (3), which states that it
is unlawful for an individual to intentionally trespass “on the premises of another and, without claim
of right, refuse to depart from the premises on demand of the lawful possessor.” Trespassing laws
were enacted to protect the rights of property owners. “.[O]ne of the essential sticks in the bundle of
property rights is the right to exclude others.” Pruneyard Shopping Center v. Robins, 447 U.S. 74,

82 (1980).

FLAHERTY DECL. EX. B 8



21-CR-15-3146 Filed in Fourth Judicial District Court

6/21/2015 3:13:59 PM
Hennepin County, MN

The phrase “without claim of right” was added to the trespassing statute in 1963 to protect
innocent trespassers from criminal prosecution. See State v. Quinnell, 277 Minn. 63, 151 N.W.2d
598 (1967). The clairﬁ of right provision, however, is finite in its application. The Advisory
Committee Comments to the statute explain that the phrase “claim of right” was intended to cover
only bona fide claims of right, not false claims. “Claim of right” exists to protect persons who have
a good-faith belief, though mistaken, that they have a property right to enter the property of another,
State v. Hoyt, 304 N.W.2d., 884, 891 (Minn. 1981) (stating that the legislature could not have
intended to punish a person who committed the act of trespass while holding “the bona fide belief
that the land is the property of the trespasser”™) (quoting 75 Am. Jur, 2d Trespass § 87 (1974)).

In 1984, the Minnesota Supreme Court analyzed “claim of right” in the context of criminal
trespassing. State v. Brechon, 352 N.W.2d 745 (Minn, 1984). In what has become the pivotal case
addressing the trespass statute, the Court properly defined a bona fide claim of right within the
confines of property interests—the very interests that the trespass statute exists to protect. The
Court noted that the type of evidence that the prosecution would typically use to infer that a
defendant had no claim of right would be “in the realm of property law.” Id at 750. The Court
gave examples of the types of evidence that would be appropriate to offer for purposes of proving or
disproving claim of right: title, right of possession, and permission.® Jd.

The Court also addressed whether “claim of right” was an affirmative defense or an element
of the offense that the State needed to prove beyond a reasonable doubt. /d. The Court concluded
that “without claim of right” was an essential element of the offense and that “the state must present

evidence from which it is reasonable to infer that the defendant has no legal claim of right to be on

§ See Minn. Crim. JIG 17.22 comments where “claim of right” is defined as: “[1] a bona fide claim by the
defendant of title to or ownership of the premises; or [2] a bona fide claim by the defendant or expression of
limited permission given the defendant by the lawful possessor of the premises, or someone authorized by
the lawful possessor to give such permission; or [3] a bona fide claim by the defendant that permission is
given to the defendant to be upon the premises by a statute, rule, or regulation duly promulgated by a federal
or state agency.”
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the premises where the trespass is alleged to have occurred.” Id. Once the State presents evidence
that the defendant has no claim of right, “the burden then shifts to the defendant who may offer
evidence of his reasonable belief ‘that he has a property right, such as that of an owner, tenant,
lessee, licensee or invitee.” Jd (emphasis added). Notably, the Court held that “[s]ubjective
reasons not related to a claimed property right or permission are irrelevant and immaterial to the
issue of claim of right.” Id.

For an in-depth analysis of what constitutes a bona fide claim of right, the Court in Brechon
looked to other jurisdictions that similarly deﬁnéd “claim of right” as a defendant’s reasonable
belief in a right to enter the property. In those jurisdictions, the courts limited “claim of right”
arguments to property-related reasons and dismissed attempts by defendants to avoid convictions
for trespass on the grounds that they believed so deeply in a cause that they had a “right” to be
there. For example, in People v. Tuchinsky, 419 N.Y.S.2d 843, 844 (N.Y. Dist. Ct. 1979), the Court
upheld the defendant’s trespass conviction, stating that one “does not acquire immunity from
prosecution for trespass by closing one’s eyes to reality and stubbornly asserting an ‘honest belief®
to remain where one is not privileged to be.”

Similarly, the Court of Appeals for the District of Columbia upheld the convictions of
abortion protestors who trespassed at an abortion clinic. Gaetano v. U.S., 406 A.2d 1291 (D.C.
1979). While the protestors argued that they did not have the requisite intent necessary to be
convicted of trespass because they reasonably believed they had a right to enter the clinic, the Court

of Appeals disagreed:

The clear rule of law . . . is that a reasonable belief in an individual’s
right to remain on property not owned or possessed by that individual
must be based in the pure indicia of innocence. There must be some
evidence that, for example, the individual had no reason to know that
he was trespassing on the rights of others. Perhaps the individual
could reasonably believe that he had title or a possessory interest in the
land, or that the land was publicly owned. Perhaps he could believe

10
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that he was invited onto the land. The “bona fide belief” defense was
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have a right, or even a duty, to violate the law in order to affect a
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The same Court also upheld the conviction of an individual who refused to leave White

House grounds after closing time. Leiss v. U.S., 364 A.2d 803, 804 (D.C. 1979). The Leiss

Court rejected the defendant’s argument that he had a bona fide claim of right to be on the property

to read a statement protesting the government’s policy in Asia by reading from the Paris Peace

Accords, The Court siated:

Id. at 809,

Appellant’s real defense seems to be not that he was innocent of any
intent to violate the law, but rather that the self-ordained sincerity and
substance of his convictions placed him above the law., Whatever the
source of inspiration for appellant’s intentional transgression of a valid
statute, it does not immunize him from the consequences of his
act. Under our system of justice, the depth or character of an
individual’s political beliefs can have no bearing upon either his
obligation to adhere to the law or the courts’ duty of impartial
adjudication.

Other courts have also limited the bona fide belief concept to a belief by the defendant that

he or she possessed property rights. See Stafe v. Batten, 20 Wash. App. 77, 79-80, 578 P.2d 896,

897 (Wash. Ct. App. 1978); Hayes v. State, 13 Ga. App. 647, 79 8.E. 761 (1913); State v. Cobb, 262

N.C. 262, 136 S.E.2d 674 (1964). These courts remained unwavering in their proper application of

the law, even when met by defendants with strongly held beliefs that were not property-related.

These courts have also properly refused to expand “claim of right” beyond the concept of property

rights from which trespassing statutes arise, as should this Court.

11
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The State recognizes that the Court cannot grant a motion in limine which would completely
remove the issue of claim of right from the jury and that defendants have a fundamental due process
right to explain their conduct to a jury. Brechon, 352 N.W.2d at 750-51. But a motion in limine to
limit “claim of right” testimony from the defense is appropriate where such testimony would be
irrelevant.” Id. at 751. The Court may also rule that “no expert testimony or objective proof may be
admitted.” Id. Finally, the Court “should instruct the jury to disregard defendént’s subjective
motives in determining the issue of intent.” J[d. These limitations are appropriate because
Defendant does not have the unfettered right fo make any argument he deems fit regardless of how
tenuous the claim may be.

In considering what limitations are appropriate, the Court should be aware that there are
siénificant consequences in allowing the sincerity of one’s belief, whatever it may be, to substitute
for a mistaken belief as to property rights. The most significant consequence is the erosion of the
right of a ﬁroperty owner to exclude an individual from that owner’s private property, as the right
no longer applies to any person, so long as she strongly believes she has a right to remain on the
private property of another, regardless of the wishes of the property owner. If non-property related
justifications are allowed to excuse criminal behavior, the right of exclusion inherent in property
rights would be crippled and the enforceability of the frespass statute rendered impossible. As the
Minnesota Supreme Court indicated, and as other courts have more fervently stated, “claim of
right” cannot be allowed to excuse from criminal responsibility those who refuse to leave the
property of another because they strongly believe that their reason for being there trumps the rights

of the property owner, Brechon, 352 N.W .2d at 749-51.

7 Although a defendant's constitutional right to give testimony regarding his intent and motivation is very
broad, it is “not without limitation. . . and must be balanced against interests served by imposing strict
relevancy requirements on the defendant's testimony.” State v. Buchanan, 431 N.W.2d 542, 550 (Minn.1988).

12
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The Court should follow the wisdom set forth above, acknowledging from the outset that
“the depth or character of an individual’s political belicfs can have no bearing upon either his
obligation to adhere to the law or the courts’ duty of impartial adjudication.” Leiss v. US., 364
A.2d at 809. The Court should not allow Defendant to argue “claim of right” under any basis
previously rejected by the Minnesota Supreme Court in Wicklund. The Court should also not allow
Defendant to ignore the proper scope of “claim of right,” which is confined to property interests, as
so clearly set forth by the Court in Brechorn and by other courts examining the same or similar
concepts,

CONCLUSION

Based upon the foregoing, the State respectfully requests this Court prohibit Defendant from

proffering any arguments contrary to State v. Wicklund and State v. Brechon.

Respectfully submitted,

ok . /)N“‘“”
nnifer Ctass

Assistant Bloomington City Attorney

Registration Number: 0391038

1800 West Old Shakopee Road

Bloomington, MN 55431-3027

Tel: 952-563-8753

Dated:(i?/lq /[5
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STATE OF MINNESOTA DISTRICT COURT
COUNTY OF HENNEPIN FOURTH JUuDICIAL DISTRICT
Tony Webster,
Plaintiff,
Case Type: Other Civil
V. Court File No.:
Judge:

The City of Bloomington,

Defendant.

COMPLAINT

Plaintiff Tony Webster (“Webster”), for his complaint against Defendant City of

Bloomington (“City”) alleges as follows:

Introduction

Webster asks the Court to require the City of Bloomington to comply with the
Minnesota Government Data Practices Act (“Act”). On December 23, 2014, Webster
requested access to inspect data collected or maintained by the City pertaining to a protest
organized by the group Black Lives Matter Minneapolis that occurred at the Mall of
America in Bloomington, Minnesota and attracted signifiant national media attention.
Webster asked to inspect responsive data in its original form, specifying that his request
was for news gathering and research. The City (1) improperly delayed gathering
responsive data, (2) provided Webster incomplete access to only a fraction of the
responsive data, (3) refused Webster access to inspect most of the responsive electronic

data maintained in its original form, and (4) on information and belief, withheld,
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concealed, and destroyed responsive data without disclosing that it was doing so, nor
providing any legal basis for doing so. The City attempted to intimidate Webster and
discourage him from exercising his rights under the Act by presenting false and
misleading legal justification to deny him access, by improperly researching Webster’s
online social media accounts and voter registration data to tailor its response to his
request, by assigning a uniformed police officer to watch over Webster during an
inspection, and by making false and accusatory comments about \Webster in the press.
The City now refuses to allow Webster access to inspect any data. The City has flipped
the statutory presumption of public access to government data, and improperly demanded
that Webster prove his right to access public data. Webster respectfully asks the Court to
enjoin the City’s further violations and award damages and other relief allowed under the

Act.
Parties

1. Plaintiff Tony Webster is a natural person who resides in the City of
Minneapolis, Hennepin County, Minnesota.

2. Defendant City of Bloomington is a municipal corporation located in
Hennepin County, Minnesota.

Jurisdiction and Venue

3. This action arises under the Minnesota Government Data Practices Act,
Minn. Stat. § 13.01, et seq. This Court’s subject matter jurisdiction over actions to
compel compliance with the Act is conferred by statute. Minn. Stat. § 13.08, subd. 4(a).

4. The City is a government entity, subject to the Act’s requirements. Minn.

Stat. § 13.02, subds. 7a and 11.

2
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5. This Court has personal jurisdiction over the City because it is located
within Hennepin County.

6. Venue is proper because the facts giving rise to Webster’s claims in this
case occurred in Hennepin County; the City is located in Hennepin County; and Webster
resides in Hennepin County. Minn. Stat. 8§ 542.09 and 13.08, subd. 3.

The Minnesota Government Data Practices Act

7. The Minnesota Government Data Practices Act is Minnesota’s freedom of
information law, which requires that the City provide the public with access to inspect all
“data collected, created, received, maintained or disseminated by any government entity
regardless of its physical form, storage media or conditions of use.” Minn. Stat. § 13.03,
subd. 1.

8. The Act requires the City to “keep records containing government data in
such an arrangement and condition as to make them easily accessible for convenient use.”

Minn. Stat. § 13.03, subd. 1.

0. The Act provides that a person seeking access shall be permitted “to inspect
and copy public government data. . . .” Minn. Stat. § 13.03, subd. 3(a). (emphasis added)
10. The Act forbids a government entity from charging for access to inspect

data, except under a “specific statutory grant of authority” or if “the data or the access is
enhanced at the request of the person seeking access.” Minn. Stat. § 13.03, subd. 3(b).
11. Upon request, the person seeking access shall be informed of the data’s

meaning. Minn. Stat. § 13.03, subd. 1.

3
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12. The Act provides several non-exclusive illustrations of permissible access
for inspection. Paper and similar types of government data may be inspected visually. For
data “stored in electronic form and made available in electronic form on a remote access
basis to the public by the government entity, inspection includes remote access to the data
by the public and the ability to print copies of or download the data on the public's own
computer equipment.” Minn. Stat. § 13.03, subd. 3.

13. The Act “establishes a presumption that government data are public and are
accessible by the public for both inspection and copying unless there is federal law, a
state statute, or a temporary classification of data that provides that certain data are not
public.” Minn. Stat. 8§ 13.01, subd. 3.

14, If a government entity “determines that the requested data is classified so as
to deny the requesting person access, the responsible authority or designee shall inform
the requesting person . . . and shall cite the specific statutory section, temporary
classification, or specific provision of federal law on which the determination is based.
Upon the request of any person denied access to data, the responsible authority or
designee shall certify in writing that the request has been denied and cite the specific
statutory section, temporary classification, or specific provision of federal law upon
which the denial was based.” Minn. Stat. § 13.03, subd. 3(f).

15. A court’s determination of a government entity’s obligations under the Act

should be expedited and public. Minn. Stat. 8§ 13.08, subd. 4.

4
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Webster’s Use of Government Data

16. Webster is a software engineer and an active member of a growing national
movement advocating for open data and more transparency in government. He regularly
makes requests for government data under state and federal statutes.

17. Webster uses the data gathered from government entities to benefit the
public. For example, Webster has created web applications that send job listings to war
veteransl and alerts to a towed vehicle’s owner about the towing and the location of their
vehicle, using government data.2 His interest in government data is also journalistic.
Among other things, he once published restaurant health-code violation information
available for online searching.3 On another occasion, he used a data request to highlight
the dangerous level of detail in government automated license-plate recognition system

data that could be used, for example, to track victims of domestic abuse.* Webster also

! “Startup DC to entrepreneurs: Don’t just network, do something,” The Washington Post, Feb. 1,

2015 (available at http://www.washingtonpost.com/business/on-small-business/startup-dc-to-
entrepreneurs-dont-just-network-do-something/2012/02/01/g1QAwfDhIQ story.html) (last visited June

14, 2015).
2

“A warrior for open data,” Southwest Journal, Sept. 4, 2013 (available at
http://www.southwestjournal.com/news/news/a-warrior-for-open-data) (last visited June 14, 2015).

3 Id.

4 “MPD's license plate data allows stalkers to track their victims using public data,” Citypages,

Dec. 11, 2012 (available at http://blogs.citypages.com/blotter/2012/12/mpds license plate data
allows stalkers to track their victims using public data.php) (last visited June 14, 2015).
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regularly engages in public discussion and debate about the benefits of public access to
government data, and spoke at a University of Minnesota panel on the subject.

Mall of America Protest

18. On December 20, 2014, a large number of protestors assembled within the
Mall of America, located in Bloomington, Minnesota (the “Protest™).

19. On information and belief, the Protest was coordinated by the group Black
Lives Matter Minneapolis to bring attention to issues of racial equality in the criminal
justice system and police violence directed toward people of color in America.

20. The City sent a large number of Bloomington Police, Hennepin County
Deputy Sheriffs, and members of other law enforcement agencies to disperse the Protest
and arrest or cite the protestors.

21. This Protest as well as the police response garnered significant media
attention and was reported in the Star Tribune, the Pioneer Press, the New York Times,
CNN, Minnesota Public Radio, local television stations, as well as social media.

Webster’s Data Request

22. The Black Lives Matter Protest was the principal subject matter of
Webster’s Request.
23. On December 23, 2014, Webster sent the City a data request pursuant to the

Act (“Request”). Exhibit A.

> “Conversation Among Crafts: Public Records Access/FOIA,” University of Minnesota,

Minnesota Journalism Center, Sep. 7, 2013 (available at
http://mjc.umn.edu/events/ConversationSeries.html) (last visited June 14, 2015).
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24. The Request was directed to the City’s statutory responsible authority.

25. The City’s responsible authority received Webster’s Request on December
23, 2014.
26. Webster’s Request included detailed specific and tailored categories of data

that Webster wished to inspect and requested access “in its original form” and he
specified that the City should provide for inspection of all data, “regardless of its physical
form, storage media or condition of use.”

217. Webster’s Request specifically directed the City to reference by citation to
the Act any grounds for withholding responsive data.

28. Webster’s Request was submitted as a standing request, for all responsive
data up through July 15, 2015.

29. Webster’s Request asked the City to preserve and retain responsive data
until he was allowed an inspection of such data.

The City’s Response

30. The City responded to Webster’s Request by providing limited access to a
small portion of the responsive data but refusing to allow inspection and copying of a
large portion of the responsive data, including without limitation, metadata that provides
information essential to understanding the data maintained by the City.

31. The City also attempted to intimidate Webster by improperly accessing his
voter records, making false statements about Webster in the press, and by making false

and misleading legal justifications for denying Webster access to the requested data.

7
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A. The City’s Delay and Destruction of Data

32. Webster made his Request on December 23, 2014. On information and
belief, the City made little or no effort to gather or preserve responsive data from all City
departments until January 28, 2015.

33. The City exchanged internal emails about Webster and Webster’s Request
on December 23, 2014, but it was not until January 28, 2015, that Anna Sullivan, the
Office Manager for the Bloomington City Attorney’s Office, asked City Clerk Janet
Lewis via email to “send out an e-mail to the departments inquiring whether they have
any data pertaining to the ‘Black Lives Matter’ protest at the Mall of America” with
regard to Webster’s Request. Exhibit B.

34. It was not until February 9, 2015, that City Clerk Lewis sent an email to the
heads of all City departments regarding Webster’s Request, stating, “Please indicate
whether or not your department has any responsive data regarding the Black Lives Matter
protest . . .” Exhibit C.

35. On information and belief, this delay resulted in the loss of responsive data.
For example, Request 6 asked for voicemails for a certain telephone number, including
“voicemails saved or in a pending deletion state at the number . . . .” Most voicemail
systems permanently delete voicemails in the pending deletion state after a short period
of time, so it is likely that responsive voicemails were deleted while the City delayed

responding to Webster’s Request.

8
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36. On information and belief, emails and other data responsive to Webster’s
Request, but not flagged for retention before January 28, 2015, were improperly deleted
by the City.

37. On information and belief, the City did not collect responsive data from all
City employees in possession of responsive data.

38. The City has consistently treated Webster’s Request as suspect, based on
what the City believes motivated it.

39. Before responding to the Request, the City first investigated whether
Webster was a registered voter, determined his occupation, and examined his social
media profiles. On information and belief, the City formed its belief about what
motivates Webster’s Request upon information gleaned from these improper probes into
Webster’s background.

40. There is no provision of the Act that allows a government entity to tailor its
response to a data request based on the requestor’s motivation or beliefs.

41. The Act makes no requirement that a person making a request for public
data under the Act be a citizen, a registered voter, or have any particular motivation or
purpose for making the request.

42. Therefore, there could be no legitimate reason for the City to investigate

Webster’s background before responding to his Request.

9
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B. The City’s Denial of Access

43. On February 12, 2015, City Clerk Lewis sent an email to Webster offering
him access to inspect some data responsive to six of the 22 categories of requested data.
Lewis said that the data would be made available for inspection on February 20, 2015.

44, On February 20 and 23, 2015, Webster raised concerns with City Clerk
Lewis that data was being inappropriately withheld by the City without legal justification.
The City allowed Webster to view responsive emails on a computer screen, but did not
allow him to inspect the data using his own equipment, download the data, or print the
data. The computer did not have speakers, so Webster was unable to inspect audio files or
video files with audio. The computer also lacked software that would allow Webster to
view all of the metadata for image files.

45, On February 20 and 23, 2015, Webster objected to the inadequate access to
responsive data and reiterated that he would like access to inspect all responsive public
data, including the metadata for all the responsive electronic files.

46. On March 4, 2015, Webster received a letter from Bloomington City
Attorney Sandra Johnson denying Webster access to electronic documents in their
original form and to the metadata for responsive electronic documents. Exhibit D.

47. In her March 4, 2015, letter, City Attorney Johnson misleadingly cited an
overturned appellate decision from an Arizona court, falsely claiming that Arizona law
supported her claim that “[t]here is no authority for the proposition that you are entitled
to electronic access to documents in their original form for the purpose of accessing

metadata.” However, the decision she cited was reversed in 2009 by the Arizona
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Supreme Court, a fact Johnson omitted from her letter. Contrary to City Attorney
Johnson’s claims, the Arizona Supreme Court specifically held that a public entity must
produce metadata for public records maintained in electronic form.

48. In addition to Arizona, the Washington Supreme Court and appellate courts
in New York and Illinois have also held that a public entity must produce metadata for
public records maintained in electronic form. City Attorney Johnson’s March 4, 2015,
letter is claim that “[t]here is no authority for the proposition that you are entitled to
electronic access to documents in their original form for the purpose of accessing
metadata” is contradicted by these opinions.

49, City Attorney Johnson’s March 4, 2015, letter improperly shifted the
statutory presumption of public access to government data, placing the burden on
Webster to prove his right to access responsive data. For instance, City Attorney Johnson
claimed that the definition of “public record” is “not unlimited and the presumption
requiring disclosure arises only after a determination is made that a certain record
constitutes a public record.”

50. On March 4, 2015, Webster also received a letter from City Clerk Lewis.
Since the City had denied Webster the right to inspect responsive emails using his own
equipment, Lewis offered Webster the choice between receiving responsive email files in
hard copy or PDF format, neither of which contain the responsive metadata associated
with this data, accurate representation of photograph or image attachments, nor allow
inspection of video or audio attachments. Lewis’ letter also told Webster that he would

have to pay $1,008.00 for this data. Exhibit E.
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51. On March 6, 2015, the City allowed Webster to continue viewing some of
the emails responsive to his Request on a computer screen. After being told he was not
allowed to print copies from the data he was inspecting, Webster was then given access to
a printer and allowed to print a select number of emails. The City prevented Webster
from inspecting metadata for the email files he was permitted to view on the City’s
computer. When Webster printed the email files the formatting was changed, sometimes
resulting in obscured text. Some of the emails had attached audio files which could not be
printed and for which no metadata was accessible. Other emails had attached multimedia
files which could not be accurately printed and for which no metadata was accessible.

52. On March 6, 2015, the City allowed Webster to inspect and copy certain
electronic files — but not emails — in their original form on a hard drive, using Webster’s
own equipment. However, some of the video files on this hard drive could not be
accessed for unexplained reasons, which City Clerk Lewis stated in advance was likely.

53. At no time on or before March 6, 2015, did the City assert that it was
withholding government data because the data was classified as not public data,
designated as such by statute, federal law, or deemed confidential or privileged.

Webster’s Response

54. Webster responded to the City’s denial letters on the same day he received
them. In a response letter dated March 4, 2015, Webster detailed the limitations to and
restrictions on accessing the data the City had gathered in response to the Request,
discussed the importance of the metadata portion of the requested data, and proposed that

the City allow him to download the requested data on his own computer equipment as
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allowed by the Act. Webster maintained that the City was out of compliance with the Act
and asked that the City cite the specific statutory section, temporary classification, or
specific provision of federal law upon which the City justified its denial. Webster also
noted that neither of the City’s March 4, 2015, letters contained any statutory basis to
deny his Request. Exhibit F.

55. Webster’s March 4, 2015, letter clearly stated his intention to press his legal
right to access the responsive data. He concluded by saying that he “look[ed] forward to
inspecting this data.”

The Importance of the Withheld Data

56. The metadata in the City’s email, video recordings, photographs, and other
files produced for inspection by the City is part of the underlying records; it does not
stand on its own.

57. Data becomes subject to disclosure the moment it is recorded. When the
City’s public officials used computers and other digital devices to make a public record,
the metadata forms part of the data as much as the words, images, and sounds within the
electronic data.

58. The metadata withheld by the City contains important information about
the responsive data not available from any other source. For example, the metadata for a
digital photographic image can contain information about the time the photo was taken,
the device on which it was recorded, and the dates, times, and locations where the

photograph has been saved since it was taken.
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The City’s Destruction of Data

59. Although the City had not yet contacted all City departments and staff to
ensure responsive data was collected and preserved, City Attorney Office Manager
Sullivan wrote in an internal Outlook calendar appointment on or about January 28, 2015,
that “The responsive emails [to Webster’s Request] from November 15, 2014 to January
15, 2015 total 52,825.” Exhibit G.

60. In a statement to the media on or about March 10, 2015, City Attorney
Johnson stated that the City had offered 58,000 emails for inspection in response to
Webster’s Request. Exhibit H.

61. The City actually offered Webster limited access to less than 7% of the
number of emails it claimed to have offered, and it withheld important metadata for the
emails it did provide for inspection.

62. While reviewing emails and email attachments on the City’s computer on
February 20 and March 6, 2015, Webster found potential evidence of destruction or
concealment of responsive data.

63. Some computer files had changed size between the two inspections.

64. Webster noted that between inspections, one document attached to an email
had been substantially altered, with large portions of the document deleted. A comparison
of the files, as viewable on the City’s computer, illustrates the missing portions of the
City’s meeting agenda. The subject matter of this document directly related to the Black

Lives Matter Protest, and was responsive to Webster’s Request. Exhibit I.
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65. When asked by Webster, City Clerk Lewis stated that no data had been
modified by the City between inspections.

66. The City allowed Webster to inspect an external hard drive said to contain
photographs and videos, using his own equipment, and to copy responsive data from the
hard drive without fee.

67. The City did not indicate that it was withholding some of the photos based
on those photos being “nonpublic” pursuant to the Act, privileged, confidential, or
otherwise restricted.

68. Digital photos offered for inspection had file names that included sequential
numbers and there were gaps in that sequence which would indicate that at least one
photograph was removed, concealed, or destroyed.

69. At least one of the missing sequential files corresponded with a file found
in that external hard drive’s “recycle bin” indicating that someone deliberately attempted
to conceal the file. Since Webster used a Mac computer, it did not recognize the “recycle
bin” as hidden. Exhibit J.

70. On information and belief, the City has altered, destroyed, or withheld data
responsive to the Request beyond what is described above.

71. The apparent alteration of responsive data by the City further establishes
why the metadata associated with such data is important. The metadata for the above
referenced files will show when, how, and by whom these files were modified, providing

important information about the City’s response to Webster’s Request.

15
FLAHERTY DECL. EX. C 15



27-CV-15-10552 Filed in Fourth Judicial District Court

6/19/2015 11:11:13 AM
Hennepin County, MN

The City’s Continuing Violations

72. In addition to making false claims in the press about the amount of data to
which Webster has been provided access, City Attorney Johnson falsely identified
Webster as an “apparent agent of Black Lives Matter” in a statement to the media.
Exhibit K. Webster is not a member of Black Lives Matter Minneapolis and was not
present at the December 20, 2014, Protest.

73. Although the City denied Webster’s Request, the City has not provided
Webster with written certification that his Request was denied citing the specific statutory
section, temporary classification, or specific provision of federal law upon which the
denial was based.

74. The City has not provided Webster with access to all of the City’s data
access policies and retention schedules, despite multiple requests.

75. In light of the City’s denial of his Request and its other improper actions,
Webster determined that he needed legal counsel to enforce his right to inspect the
responsive data. Webster accordingly ceased contact with the City after March 6, 2015,
and sought the assistance of legal counsel.

76. On June 4, 2015, counsel for Webster wrote to City Attorney Johnson,
reiterating Webster’s request for access to inspect data in electronic format in a manner
that provided Webster with access to the entirety of the responsive data, including
metadata.

77. In a June 10, 2015 response letter, City Attorney Johnson stated that the

City would not comply with Webster’s Request, and had no obligation to maintain data in
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an electronic format, despite the fact that a substantial amount of data responsive to
Webster’s Request is maintained in electronic form.

78. City Attorney Johnson’s letter further stated that the City would now refuse
to offer Webster access to any of the government data because it now believed Webster’s
requests were made to harass the City in retaliation for its decision to criminally
prosecute some of the protestors. City Attorney Johnson did not cite any specific
statutory section, temporary classification, or specific provision of federal law to support
her determination and denial.

79. At no time prior to City Attorney Johnson’s June 10, 2015, letter did the
City raise any concerns or make any statements to Webster about Webster’s Request
being made for improper purposes, harassment, or retaliation.

80. On information and belief, the City’s actions were willful and deliberate.

81. The City’s grounds for refusing Webster access to request data has no basis
in fact and is contrary to Minnesota law. In fact, the City has deliberately disregarded its
obligations under the Act.

82. For the purpose of pursuing his rights under the Act, Webster has retained
the services of Maslon LLP and Godfread Law Firm.

On information and belief, the City continues to destroy and not preserve data
responsive to Webster’s Request.

83. Some of the records Webster’s Request sought were official records that
the City is obligated to preserve pursuant to Minn. Stat. § 15.17, and, on information and

belief, the City’s retention policies or schedules.
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The City’s denial of access has harmed Webster because, among other

things, he was prevented from exercising his rights under the Act to inspect government

data.

85.

Webster was able to use what little data that the City permitted him to see

for research and journalistic purposes. City emails that Webster inspected were the basis

for a news article pertaining to the FBI’s Joint Terrorism Task Force tracking the Protest,

and a separate news article about the Mall of America’s use of a fake Facebook profile to

surveil and monitor Protest organizers; both stories received national media coverage.

86.

87.

Causes of Action
Count1
Violation of the Minnesota Government Data Practices

Webster restates and realleges the preceding paragraphs of the Complaint.

Webster’s Request was properly made under the Minnesota Government

Data Practices Act.

88.

89.

90.

91.

92.

93.

The Act governs the City’s response to Webster’s Request.

The data responsive to Webster’s Request includes government data.
The City denied Webster access to the data responsive to his Request.
The City’s denial of access violated the Act.

The City’s denial of access was willful.

Webster was harmed as a result of the City’s violations.
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94. Webster has standing to challenge the City’s response to his Request
because he is an individual that made a request for government data and suffered harm
because of the City’s violations.

95. Webster is entitled to an award of damages to cover the injuries sustained,
plus costs and reasonable attorneys’ fees. Minn. Stat. § 13.08, subd. 1.

96. The City’s willful violation of the Act entitles Webster to recover
exemplary damages. Minn. Stat. § 13.08, subd. 1.

97. The City’s denial of Webster’s request justifies assessment of a civil
penalty. Minn. Stat. § 13.08, subd. 4.

98. Webster is entitled to an immediate injunction preventing the City’s

continued violation of the Act. Minn. Stat. § 13.08, subd. 2.

Count 2
Declaratory Judgment

99. Webster restates and realleges the preceding paragraphs of the Complaint.

100. A present, ripe, justiciable controversy exists as to the City’s compliance
with the Minnesota Government Data Practices Act.

101. Based on the above-described allegations, Webster is entitled to a
declaratory judgment pursuant to Minn. Stat. 88§ 555.01 and 555.02, that: (1) the
government data responsive to Webster’s Request includes metadata of data that is
maintained in electronic format under the Act; (2) the City must provide Webster with
access to inspect the metadata for data responsive to Webster’s Request, including
without limitation all electronic data presented to Webster on February 20 and March 6,
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2015, or cite the specific statutory section, temporary classification, or specific provision

of federal law upon which it continues to deny Webster access; and (3) when allowing

Webster to inspect the data, the City must allow Webster to inspect and download data

maintained in electronic form with and onto his own computer equipment and may not

charge a fee for inspection, or, in the alternative, if the Court determines that the City

must provide Webster with a copy of the responsive data, the City may only charge

Webster for the actual cost of providing an electronic copy in the medium it is

maintained.

102.

Demand for Jury Trial

Webster is entitled to and demands a trial by jury.

Demand for Relief

For the reasons stated above, Plaintiff Tony Webster requests the following:

A

m O O @

Declaratory and injunctive relief against Defendant City of Bloomington;
An award of compensatory damages in an amount to be determined at trial;
An award of exemplary damages under Minn. Stat. § 13.08, subd. 1;
Assessment of a civil penalty under Minn. Stat. § 13.08, subd. 4;

Leave to amend this complaint to add a claim for punitive damages
pursuant to Minn. Stat. § 549.191;

Fees, costs, and disbursements, including reasonable attorneys’ fees under
Minn. Stat § 13.08, subd. 1 and other applicable law; and

Such other, further, different, and additional relief as the Court may deem

just and equitable.
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Dated: June 19, 2015 MASLON LLP

By: /s/ Casey Beckett
E. Casey Beckett

Julian C. Zebot (#330644)

E. Casey Beckett (#388214)
Emma Greenman (#390252)
3300 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-4140
P: (612) 672-8200

F: (612) 672-8397
julian.zebot@maslon.com
casey.beckett@maslon.com
emma.greenman@maslon.com

Paul Godfread (#389316)
GODFREAD LAW FIRM

6043 Hudson Road, Suite 305
Woodbury, MN 55125

P: (612) 284-7325

F: (612) 465-3609

paul@godfreadlaw.com

Attorneys for Plaintiff Tony Webster
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Acknowledgement
| acknowledge that sanctions may be imposed on me under Section 549.211 of the
Minnesota Statutes.

/s/ Casey Beckett
E. Casey Beckett (#388214)
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EXHIBIT A

Tony Webster v. The City of Bloomington
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ToNY WEBSTER PHONE 612-255-5905
FAX 612-568-5994

EMAIL tony@tonywebster.com

December 23, 2014
Via EMAIL AND FACSIMILE

Mark Bernhardson

City Manager

City of Bloomington

1800 West Old Shakopee Road
Bloomington, MN 55431-3027
mbernhardson@ci.bloomington.mn.us

Re: “Black Lives Matter” Protest
Request for Access to Data (Minn. Stat. § 13.03, subd. 3)

Dear Data Practices Act Responsible Authority:

I write to you with a request to inspect data collected, created, received, maintained, or
disseminated by the City of Bloomington and any and all of its departments (including but not
limited to the Bloomington Police Department), and all of its employees and contractors,
pursuant to the Minnesota Government Data Practices Act, Minnesota Statutes, Chapter 13.

This request applies to all data, regardless of its physical form, storage media, or conditions
of use. [ would like to inspect any responsive data in its original form. In the case of responsive
data stored or maintained electronically or in a computer storage medium, I would like to inspect
such data in its original electronic form. The charging of fees for inspection of data is prohibited
by Minn. Stat. § 13.03, subd. 3(a).

This request is made for the purposes of news gathering and research, and is not made for
commercial purposes. As such, I would appreciate “full convenience and comprehensive
accessibility” as provided by Minn. Stat. § 13.03, subd. 2(b).

Definitions

“Data” means any and all government data, as that term is defined pursuant to Minn. Stat. §
13.02, subd. 7. Data includes, but is not limited to: communications, emails, email attachments,
papers, memorandums, letters, presentations, plans, documents, meeting agendas and minutes,
text, text messages, phone messages, voicemails, phone logs, video recordings, audio recordings,
photos and images, invoices, contractual agreements, bills, logs, law enforcement data,
databases, data in databases, database queries, logs of queries performed, Mobile Data Terminal
messages and queries, files, and electronically stored information.
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City of Bloomington
December 23, 2014

Page 2 of 6

“City” means the City of Bloomington and any and all of its departments (including but not

limited to the Bloomington Police Department and Bloomington City Attorney’s Office or Legal

Department), and all of its officials, employees, contractors, and assigns.

“Mall of America”

means the Mall of America and any of its parent corporations, subsidiaries,

assigns, agents, employees, contractors, security agents, attorneys, and includes any stores within

the Mall of America and their employees or assigns.

Scope of Data Request

I wish to inspect data as follows:

(1) Any and all data regarding or relating to the “Black Lives Matter” protest held at the
Mall of America on December 20, 2014. Without limiting the broad nature of the
foregoing, and intending to aid you with your search for responsive data, this
request specifically includes but is certainly not limited to:

(a) Any and all data, communications, emails, email attachments, memorandums,

(b)

(c)

(d)

(e)

letters, notes, documents, files, voicemails, papers, and files containing the
phrases “Black Lives Matter” or “BlackLivesMatter” or “BLM” or “protest”
or “protesters” or “mall” or “Mall of America” or “MOA” or “moa.net” since
November 15, 2014;

Any and all data, communications, emails, email attachments, memorandums,
letters, notes, documents, files, voicemails, papers, and files that were made
with, sent from, sent by, sent to, exchanged with, or relate to the Mall of
America since November 15, 2014, including but not limited to any
communication with “moa.net” email addresses, or phone numbers beginning
with “952-883";

Any and all audio recordings, video recordings, or photographs made at or in
the surrounding area of the Mall of America on December 20, 2014;

Any and all law enforcement data relating to the Mall of America or its
surrounding area, the protest, or protesters, on or after December 20, 2014,
including but not limited to police reports, officer notes or narratives, arrest
data, charging documents, drafts of charging documents, indictments,
citations, tab charges, complaints, call for service data, 911 logs, dispatch
data, squad car video or audio, Mobile Data Terminal queries or messages,
communications, patrol assignments, police radio communications, dispatch
records, GPS logs, assignment records, etc.;

Any and all police radio communications in the City of Bloomington on
December 20, 2014;
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(f) Any and all trespass notices issued at the Mall of America or surrounding area
since November 15, 2014;

(g) Any and all citizen’s arrest forms, documents, or data at the Mall of America,
in the area near the Mall of America, or signed by a Mall of America
representative or assign, since November 15, 2014;

(h) Any records or claims relating to injury, damage, or lost revenue on
December 20, 2014;

(1) Any records or data relating to “restitution” or “reparations” relating to the
protest;

(j) Any and all data relating to the “Black Lives Matter” Facebook page, the
“Black Lives Matter Minneapolis” Facebook page, the “#BlackLivesMatter at
the Mall of America” event on Facebook, BlackLivesMpls on Twitter,
including but not limited to any data collected from Facebook, Twitter, any
screenshots, messages, print-outs, records, communication, or data relating to
the foregoing;

(k) Any and all data relating to or regarding individual protesters or organizers of
the protest;

() Any and all data referencing or relating to “Black Christmas” or
“BlackChristmas” or “BlackXmas” or “Black Xmas”;

(m) Any and all data referencing or relating to “#ChargeMeToo” or “Charge Me

29,

Too;

(n) Any and all data or communication with any news or media organization
since December 1, 2014, including but not limited to calls, emails, letters,
notes, calendar events, meetings, or other communication with or regarding
WCCO, KSTP, KMSP, KARE, City Pages, the Star Tribune, Pioneer Press,
Minnesota Public Radio, Associated Press, and any other similar organization;

(o) Any and all data which would identify the law enforcement agencies
participating in or assisting with the “Black Lives Matter” protest;

(p) Any accountings of staff time relating to the protest;

(2) Any and all data regarding or relating to Bloomington Police officers bringing or

serving any communication or messages on any individuals prior to the “Black
Lives Matter” protest;

(3) Any and all data or communication sent by, sent to, drafted by, or received by

Sandra Johnson, which includes but is not limited to emails, email attachments,
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email drafts, text messages, letters, memorandums, notes, phone calls, logs of phone
calls, and voicemails;

(4) The full and complete email box or email store of sjohnson@ci.bloomington.mn.us
or sjohnson@bloomingtonmn.gov, to include but not be limited to any sent,
received, saved, or draft email and any email attachments;

(5) The full and complete calendar and schedule of Sandra Johnson;

(6) Any and all voicemails saved or in a pending deletion state at the number
952-563-4895 or any voicemail box associated with that number or any extension
available at that number;

(7) Any and all call logs associated with 952-563-4895 or any telephone system that
Sandra Johnson used or could have used since December 1, 2014;

(8) Any and all phone calls, voicemails, text messages, emails, photos, or other
communication on the device associated with the telephone number 651-373-4197;

(9) All phone bills, logs, invoices, and statements associated with telephone number
651-373-4197,

(10) Any list or roster of City of Bloomington email addresses or email accounts;

(11) Any and all emails sent to, sent by, or received by the Mayor or Council Members
from December 10, 2014 through December 23, 2014;

(12) Any and all tab charges, citations, complaints, or other criminal charging documents
and data relating to rioting and/or alleged violations of Minn. Stat. § 609.71 since
January 1, 2000;

(13) Any and all tab charges, citations, complaints, or other criminal charging documents
and data relating to unlawful assembly since January 1, 2000;

(14) Any and all data regarding State v. Wicklund, Freeman Wicklund, Althea Schaffer,
Peter Eckholdt, and Alissa Eggert, including but not limited to all criminal charging
documents, civil court documents, tab charges, citations, indictments, complaints,
filings, findings, opinions, notes, correspondence, restitution documents, financial
statements, invoices, or other related data;

(15) Any and all communication with other government agencies, municipalities,
security companies or agents, or police departments relating to the Mall of America
after December 10, 2014;

(16) Any and all contractual agreements, exhibits and addenda to such agreements,
invoices, or memorandums of understanding between the Mall of America (or its
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assigns) and the City of Bloomington or Bloomington Police Department (or their
departments or assigns);

(17) Any and all information about large gatherings or events at the Mall of America
since January 1, 2014;

(18) Any and all requests for data or requests made or processed pursuant to the
Minnesota Government Data Practices Act since December 10, 2014;

(19) Public access data policy (Minn. Stat. § 13.025, subd. 2);

(20) Data subject rights and access policy (Minn. Stat. § 13.025, subd. 3);
(21) Data inventory (Minn. Stat. § 13.025, subd. 1); and

(22) Records retention policies and schedules.

I anticipate that the City will take any and all steps necessary to locate responsive data,
including but not limited to the searching of databases, server email stores, paper files, and
electronic storage systems, based on keywords, individuals, names, dates, times, etc.

If you have any information regarding the arrangement and condition of the City of
Bloomington’s records and how this request might be more efficiently processed, I would be
more than willing to engage in such a conversation to prioritize requests or possibly reduce the
scope of requests included herein. Absent such a conversation, please prioritize request items
1(a), 1(b), 1(c), 1(d), 1(), 1(g), 1(h), 1(1), 1), 3,4,6,7,8,9, 11, and 15.

Please be advised that any correspondence sent by the City of Bloomington or its assigns to
me, including correspondence directed to me that is marked with “DO NOT FORWARD OR
DISSEMINATE THIS EMAIL WITHOUT PERMISSION” may be forwarded and disseminated.

STANDING REQUEST: Please consider this a standing request through July 15, 2015, and
notify me when new responsive data is collected, created, received, maintained, or disseminated,
and when it is available for inspection. You must honor a standing request (See e.g. Minnesota
Department of Administration Advisory Opinions 04-007, 96-047).

REQUEST FOR CERTIFICATION: Pursuant to Minn. Stat. § 13.03, subd. 3(f), if the
responsible authority or designee determines that any portion of the requested data is classified
so as to deny me access, I request certification in writing that the request has been denied, along
with a citation of the specific statutory section, temporary classification, or specific provision of
federal law upon which the denial was based, for each element of redacted or withheld data.

REQUEST FOR PRESERVATION AND RETENTION: Please indefinitely preserve and
maintain any and all data likely to be responsive to this request until the data has been inspected,
including any data which does not yet exist but would become responsive to the standing request.
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ToNY WEBSTER PHONE 612-255-5905
FAX 612-568-5994

EMAIL tony@tonywebster.com

March 4, 2015

Via EMAIL

Sandra Johnson Janet Lewis

City Attorney City Clerk

City of Bloomington City of Bloomington

sjohnson@bloomingtonmn.gov ilewis@bloomingtonmn.gov
Re: December 23, 2014 Data Practices Act Request

Ms. Johnson and Ms. Lewis:

I am in receipt of Ms. Johnson’s March 4 correspondence regarding my December 23, 2014
request made pursuant to the Minnesota Government Data Practices Act, Minn. Stat. Ch. 13
(“MGDPA”).

As you know, my data request sought to inspect — among other things — City of Bloomington
communications, including emails and email attachments. The City made these emails available
for my inspection on February 21 by giving me access to a City computer screen, keyboard, and
mouse, but there were multiple technical limitations and restrictions in place that prevented my
full inspection of the responsive data.

First, some responsive emails had attachments such as images, documents, audio files, and
forwarded emails. I was not able to open all of the image attachments because the City computer
did not have appropriate software capable of opening these images. I was not able to play audio
files or hear audio from video files because in some cases, the City computer did not have the
correct software, and in all cases, the City computer did not have speakers or a way for me to
listen using headphones. Additionally, some document files would not open on the City
computer, I presume because it either lacked software or had technical restrictions in place.

I am also concerned about metadata. Metadata exists as part of every piece of electronic data.
In the case of images, metadata can identify the date, time, and location of where an image was
captured, and the equipment used to capture the image. In the case of emails, metadata —
primarily, email headers — identifies the sender and recipient of an email, the date an email was
sent and transmitted, software used to create an email, identification of attachments and
attachment sizes. Metadata can and does provide important indications as to the authenticity of
data, and is affirmatively part of the data.

By way of example, an audio MP3 file of a song would of course contain audio data, but it
would also have metadata that indicates the artist, title, album, and file information necessary to

FLAHERTY DECL. EX. C 42



27-CV-15-10552 Filed in Fourth Judicial District Court

6/19/2015 11:11:13 AM
Hennepin County, MN

City of Bloomington
March 4, 2015
Page 2 of 4

play the music. If metadata was not an integral part of data, everyone would have an iTunes
library full of untitled songs by anonymous artists.

Luckily, there is an easy to solution all of these concerns, which I have proposed to the City
twice. | saw that the City had already gathered the responsive emails thus far into a single file
titled “blm1.pst” which contains all of the responsive emails, the attachments included with those
emails, and the metadata of those emails. PST files are a standard email mailbox format, and the
City used that format to collect and store responsive emails.

My proposal was that instead of the City copying the “blm1.pst” file to a non-working
computer that the City setup for my inspection, the City could copy the “blm1.pst” file over to a
USB thumb drive that I could inspect using my own equipment, which is capable of performing
the inspection. At all times, the thumb drive and original data would remain in the city’s
possession, and thus would not trigger the imposition of copy costs under Chapter 13.

This is not a request for the City to change the format of the data or to create data in response
to my request, but rather a request that the City allow me to inspect the complete data. By only
permitting inspection at a restricted computer screen with insufficient software and capabilities,
the City has prohibited me from inspecting the data.

Ms. Lewis responded to this proposal on March 2 stating that the . . . costs will include staff
time to search & retrieve data, move data to the pst for inspection (of the data in its original
form), staff time to move the file to a flash drive, and the cost of the flash drive.”

The City already searched and retrieved data responsive to my request, which email is a part
of. The City has already copied (not moved) data to its PST file for the purposes of inspection,
and now the City intends to retroactively charge me staff time if I desire to inspect the emails
within that PST file using my own equipment. Charging fees for the purposes of inspection is
prohibited by Minn. Stat. § 13.03, subd. 3. If the City’s computer system is not capable of
allowing me to inspect the complete data, it does not constitute an inspection.

% %k ok

Unfortunately, Ms. Johnson’s response was only regarding the City denying me access to
email and email attachment metadata, which is but a portion of my concern, but a concern
nonetheless.

Government data is broadly defined at Minn. Stat. § 13.02, subd. 7 as “. . . all data collected,
created, received, maintained or disseminated by any government entity regardless of its physical
form, storage media or conditions of use”, emphasis mine.

As a member of the public, I am entitled to inspect all public government data, and that
certainly includes metadata. In Minnesota Department of Administration Advisory Opinion
04-031, the Commissioner of Administration opined: “... when an individual asks to inspect
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public data, the entity shall provide the requestor with the actual data. This ensures that the
requestor will be able to gain an understanding of the context relating to the data s/he is

seeking...”

The MGDPA is “. . . intended to regulate every aspect of how government manages the
information it collects and records.” Keezer v. Spickard, 493 N.W.2d 614, 618 (Minn. App. 1992).
Moreover, the MGDPA “. . . establishes a presumption that government data are public and are

accessible by the public for both inspection and copying unless there is federal law, a state
statute, or a temporary classification of data that provides that certain data are not public.” Minn.
Stat. § 13.01, subd. 3.

Further, the MGDPA “. . . mandates all data collected, created, received, maintained or
investigative data are disseminated by a public body must be accessible to the public . . . [and
the] burden is on the public body resisting disclosure to identify the law which prevents
disclosure.” Demers v. City of Minneapolis, 458 N.W.2d 151 (Minn. App. 1992).

Data becomes government data subject to disclosure the moment it is . . . recorded
somewhere other than the human brain.” Keezer v. Spickard, 493 N.W. 2d 614 (Minn. Ct. App.
1992). Certainly, emails, email attachments, and email metadata are all affirmatively recorded
outside the human brain, and are vital aspects of how the government manages the information it
collects and records.

Although I can appreciate Ms. Johnson’s responsibilities under the Minnesota Rules of
Professional Conduct as the City Attorney to safeguard certain data, the City has already
classified all of the responsive data it placed on the inspection computer as public.

Moreover, Ms. Lewis has already offered to individually provide statutory copies at my cost
of certain emails in the City’s PST format — which would include emails, email metadata,
attachments, and attachment metadata. Of course, I wouldn’t know what emails I would want a
statutory copy of if ’'m not able to do a full inspection. So it seems this is a matter of cost, not
ensuring nonpublic data isn’t released.

Even if I did want statutory copies made, it is my understanding that the City had collected
52,825 emails responsive to my request as of approximately January 28, with more emails
coming in after that. Despite those emails being collected into one “blm1.pst” file for the
purposes of inspection already, the City now wants me to pay the retroactive search and retrieval
costs for those 52,825 emails — even though they are but a portion of my request — when the City
could spend a few minutes copying the “blm1.pst” file to a USB thumb drive or allow me to do it
from the inspection computer.

Any way you slice it, the City is not in compliance with the MGDPA and the City is denying
me access to government data, and pursuant to Minn. Stat. § 13.03, subd. 3(f), I have already
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Johnson said Monday that she was simply asking the mall to preserve evidence —a
common request in criminal investigations.

Allen, the mall’s corporate counsel, was not available Monday afternoon. A mall
spokeswoman said, “We are not straying from any other statements. The city attorney is
really the one carrying it.”

Before the demonstration, the mall cautioned protest organizers that it was private
property.

The idea that there’s some kind of back-channel communication between the city and
the mall is ridiculous, Johnson said, noting that she regularly deals with mall attorneys
on a wide range of issues, including licenses, permits, leases, contracts, security and
other routine matters.

“Certainly, they’re a taxpayer and they’re one of the biggest draws in town,” Johnson
said. “But they’re not the only draw in town.”

john.reinan@startribune.com 612-673-7402 stribguy
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Update on Mall of America

Chief Division Counsel Kyle A. Loven
(763) 569-8540

FBI Minneapolis
February 22, 2015

A statement from the Bloomington Police Department in partnership with the FBI, Hennepin County
Sheriff’s Department, Minnesota Department of Public Safety, Metro Transit Police and Mall of
America:

Federal, state, and local law enforcement partners are aware of the recently released propaganda video
that mentions Mall of America, among others. At this time, there is no credible threat associated with
Mall of America, but we will continue to work together at all levels to evaluate this and other
information as it becomes available.

We take all security concerns seriously and have responded appropriately. Enhanced security
measures, to include additional personnel, have been implemented, and all information is being
monitored. We will continue to focus on and to prioritize the safety, security, and well-being of our
citizens and visitors.

Mall of America remains a very safe place and employs a large, well-trained professional security force
that patrols and monitors activity with a 24-hour presence. Bloomington Police have a permanent
presence, with dedicated, full-time staffing at Mall of America. Additionally, several other law
enforcement agencies maintain a high visibility in and around the property.

To report suspicious activities, contact your local law enforcement agency at 911. For more information
on the Department of Homeland Security’s safety and security initiatives, visit
http://www.dhs.gov/see-something-say-something.

Minneapolis Division Links

Page 1 of 2

Minneapolis Home

Contact Us
- Overview
- Territory/Jurisdiction

News and Outreach
- Press Room | Stories
- In Your Community

About Us

- Our People & Capabilities
- What We Investigate

- Our Partnerships

- Minneapolis History

Wanted by the FBI - Minneapolis

FBI Jobs

Accessibility | eRulemaking | Freedom of Information Act | Legal Notices | Legal Policies and Disclaimers | Links | Privacy Policy | USA.gov | White House
FBI.gov is an official site of the U.S. government, U.S. Department of Justice

Close
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Security Information - Mall of America

SHOPPING (/SHOPPING) DINING (/DINING)

EVENTS (/JEVENTS)

Page 1 of 4

DEALS (/DEALS)

(http://www.mallofamerica.com)
GUESTS & SECURITY

ATTRACTIONS (/ATTRACTIONS)

VISITING (/VISIT)

SECURITY INFORMATION

BLOG (HTTP://BLOG.MALLOFAMERICA.COM)

AN UPDATE FROM MALL OF AMERICA®

You may be aware of a recent propaganda video that mentions Mall of America, among other malls.
We’ve worked extensively with federal, state and local law enforcement agencies to determine that

there is no credible threat associated with our property. Safety of our guests, tenants and employees

remains our top priority, and we will continue to work with law enforcement at all levels to evaluate
this and other information as it becomes available.

We take all security concerns seriously and have responded appropriately. Enhanced security measures
have been implemented, and will remain in place for the foreseeable future. Some of them will be
visible to you, our shopper, and others will not.

Mall of America remains a very safe place and employs an extensive, well-trained professional
security force that patrols and monitors activity with a 24-hour presence. Bloomington Police have a
permanent presence with dedicated, full-time staffing at Mall of America. Additionally, several other
law enforcement agencies maintain a high visibility in and around the property.

At Mall of America®, safety is a top priority.

Mall of America Security is a nationally recognized department staffed with over 100 highly-trained
personnel that prides itself on its high caliber officers, training and forward thinking attitude. MOA™
Security is leading the way in innovation, introducing programs such as the Parental Escort Policy
(http://www.mallofamerica.com/quests/escorts), the special operations plain clothes unit and K9
program. Each year, Mall of America Security Officers respond to thousands of calls for service
ranging from emergency situations to lost children to celebrity appearances. MOA Security also works
closely with various local and federal law enforcement agencies to enhance the safety and security of
our guests, tenants and employees.

Our state-of-the-art Dispatch Center employs the latest technology and monitors numerous cameras
located throughout the parking ramps, surface lots, common areas and Nickelodeon Universe around
the clock. The Mall's call boxes help phones and pay phones also have direct lines to the Dispatch
Center (952.883.8888).

We would like to remind you to watch your valuables. For the security of our guests, please do not
leave purses and other items unattended. Also, please note that while at Mall of America®, you may be
subject to a security interview.

Violators of any of the Mall Rules will be asked to leave the property or possibly be arrested.

In order to assist in our efforts to provide a safe, secure and pleasant shopping environment, we ask for
your cooperation with the following:

SECURITY EMPLOYMENT

Mall of America® is a nationally recognized Security Department that fosters personal and
professional growth in the criminal justice field. If you wish to play a vital role in the private security
field, come join our highly motivated, professional, disciplined and industry-leading team. You will be
part of a service / action-oriented team, focused on creating a safe and enjoyable experience for guests
and tenants.

If you are interested in learning more about employment with Mall of America Security, please
download the Security Brochure (http://www.mallofamerica.com/content/doc/security-

brochure.pdf).
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Sponsored

What’s Happening

TODAY

It's Your Turn Daily Game
Show

THURSDAY, JUNE 18 - SUNDAY,
AUGUST 30 | DAILY AT1,2 AND 3
P.M.

It’s a serious summer at
Nickelodeon Universe — we take
summer adventures surprisingly
seriously! We’ll have It’s Your Turn
daily game...

(levents/view/1164)

(http://www.bloondratanmrcoisipanel1/shopping. j:

(http://www.countryAHis £aE/QFteTs T (UER/chI) e

Tape Freaks

THIRD THURSDAY OF EVERY
MONTH BEGINNING MAY 21|7:30

P.M.
A monthly exploration into the

strange side of cinema, Theatres at
Mall of America

will bring you a weird, unique,...

(levents/view/1122)

FEATURED DEALS

Up to 75% Off Select Items

UNE 29 — JULY 5, 2015
( http://www.mulIoJfamerlca.com?quests7escorts)

Our Annual Summer Clearance Sale
is here! Join us on Level 2, West
(W262) for 75% off exclusive
brands and cookware. Plus, we're
celebrating the Fourth of July...
(/deals/view/2972)

MOA TWITTER

Shout-out to @marcusjohns
(http://twitter.com/marcusjohns),
@BrandonRayBowen
(http://twitter.com/BrandonRayBower
& @allicatttx
(http://twitter.com/allicatttx) for
shouting at @strideqgum
(http://twitter.com/stridegum)s
Shout-O-Meter! #ShoutForStride
(http://twitter.com/search?q=%
23ShoutForStride)
http://t.co/hEOp71vwa4Y
(http://t.co/hEOP71vw4Y)

Tuesday, June 30 | 6:29 p.m.

Follow Us

(http://twitter.com/mallofamerica/)
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SHOPPING (/SHOPPING) DINING (/DINING) EVENT$ (JEVENTS) DEALS (/DEALS)

\(http://www.mallofamerica.com)

GUESTS & SECURITY ATTRACTIONS (JATTRACTIONS) Vis|TinG visiry |~ What’s Happening

TODAY

BLOG (HTTP://BLOG.MALLOFAMERICA.COM)

It's Your Turn Daily Game
Show

THURSDAY, JUNE 18 - SUNDAY,
AUGUST 30 | DAILY AT1,2 AND 3
P.M.

It’s a serious summer at
Nickelodeon Universe — we take
summer adventures surprisingly
seriously! We’ll have It’s Your Turn
daily game...

CONTACT SECURITY (levents/view/1164)

Mall Security can be reached at 952.883.8888. Help phones and pay phones throughout the mall also
have direct contact to Mall Security. Do not hesitate to contact us with any concerns, questions or
issues you may have while visiting the mall.

COMING SOON

Tape Freaks

THIRD THURSDAY OF EVERY
- . . . . . . MONTH BEGINNING MAY 21]7:30
Conduct that is disorderly, disruptive or which interferes with or endangers business or guests is P.M.
prohibited. Such conduct may include running, loud offensive language, spitting, throwing objects,

fighting, obscene gestures, gang signs, skating, skateboarding, bicycling etc.

CONDUCT

A monthly exploration into the
strange side of cinema, Theatres at

« Intimidating behavior by groups or individuals, loitering; engaging in soliciting; blocking Mall of America proudly presents:
storefronts, hallways, skyways, fire exits or escalators, and walking in groups in such a way as to TAPE FREAKS. Each month we
inconvenience others is prohibited. will bring you a weird, unique, ...

« Picketing, demonstrating, soliciting and petitioning are prohibited. (fevents/view/1122)

Distributing handbills requires the prior written consent of Mall of America® management.
FEATURED DEALS
VIOLATIONS OF THE LAW

Up to 75% Off Select Items

« The commission of any act defined by Federal, State or local ordinances as a criminal act is

prohibited. These include, but are not limited to: graffiti, property damage, defacing, damaging or JUNE 29 — JULY 5, 2015
destroying any real or personal property, etc. Our Annual Summer Clearance Sale
« Guns are banned on these premises. iw;;! Jf“”;éi/onf';ew'lz West
. . . . - or © OTT exclusive
 Using or possessing consumer fireworks is prohibited. brands and cookware. Plus. we're
celebrating the Fourth of July...
CLOTHING/ATTIRE (/deals/view/2972)
 Appropriate attire, including shirts and shoes, must be worn.
» Wearing apparel which has obscene language, obscene gestures, or racial / religious / ethnic slurs MOA TWITTER
that are likely to create a disturbance is prohibited.
« Wearing clothing which deliberately obscures the face: such as hooded tops, will not be allowed. Shout-out to @marcusjohns
« Bulletproof vests or simulated bulletproof vests will not be allowed. (http://twitter.com/marcusjohns),
@BrandonRayBowen
LOCKDOWN DRILLS (http://Fwitter.com/BrandonRavBowel
Please note that Mall of America conducts monthly lockdown drills. The drill will take place five & w .
(http://twitter.com/allicatttx) for
minutes after Mall opening and five minutes before Mall close every month on the dates below: shouting at @stridegum
(http://twitter.com/stridegum)s
e Jan. 27 Shout-O-Meter! #ShoutForStride
(http://twitter.com/search?q=%
: Sle:r.cis?; 1 23ShoutForStride)
http://t.co/hEOp7ivwaY
* April 28 (http://t.co/hEOP71vwAY)
* May 29
« June 30 Tuesday, June 30 | 6:29 p.m.
e July 31 Follow Us
e Aug. 25 (http://twitter.com/mallofamerica/)
e Sept. 29
» Oct. 30
* Nov. 24
* Dec. - No Drill

Nickedlodeon Universe will participate in the morning drill ONLY during summer hours.
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SERVICE ANIMALS

Page 30f 4

. . . . ! ( ) ( )
* Only animals trained to assist personsmﬁ%#ﬁéd wWRHHN G GRIG,  EVENTS (JEVENTS DEALS (/DEALS
Wit il I dribh Eom)

GUESTS & SECURITY . .
. LI’Esce%lators frent ol as stairways when not operatiéAARROTORNS (/BRIRACTIONS)  VISITING (/VISIT)

WHEELCHAIRS are allowed on escalators.

GENERAL PARKING AND DELIVERIES

Hotel shuttles, charter/tour buses and taxis drop off and pick up p&s&@etsdikRa/ Y BRGMALLOFAMERICA.COM)
located in the sub-level of the East parking ramp off of 24th Avenue. Passengers enter Mall of America

at the East Entrance. This includes the daily shuttles to/from Mystic Lake Hotel Casino and Twin

Cities tours operated by metroConnections. Please note that RV's are not allowed to park or drop off at

this area.

RV, semi, school bus and charter bus parking is only allowed in the Lindau Lot, located next to
IKEA.

Any vehicle left unattended in the drop off/pick-up area is subject to being towed at the owner's
expense.

There is no overnight parking at Mall of America which includes the parking area north of Lindau
Lane and south of American Boulevard.

There is no dropping off, picking up or parking allowed on the ring road surrounding Mall of
America. Please park vehicles in designated parking lots and ramps. Any vehicle left unattended on
the ring road will be subject to tow at the owner's expense.

Deliveries must utilize the inspection check point located on the east side of Mall of America, off
24th Avenue.

All delivery vehicles are subject to inspection.

Documentation supporting the delivery must be provided at the check point.

Vehicles with trailers, semi-trucks, box trucks and any other oversized vehicle must park in the
Lindau Lot, north of Mall of America.

THE FOLLOWING IS A LIST OF LOCAL TRUCK STOPS:

* 10 MINUTES FROM MOA: Stockmens Truck Stop

651.455.0034 — Located in South St. Paul off 494
¢ 11 MILES FROM MOA: Olsons Truck Stop

651.438.3397 — Located in Inver Grove Heights off of Highway 52
¢ 15 MILES FROM MOA: MegaStop Truck Stop

952.469.1998 — Located in Lakeville off 35W

THE FOLLOWING IS A LIST OF LOCAL CAMPGROUNDS FOR
OVERNIGHT RV'S:

* 6 MILES FROM MOA: LeBanon Hills Regional Park

651.688.1376 — Located next to the Minnesota Zoo in Eagan off of Highway 77
» 18 MILES FROM MOA: St. Croix Bluffs Regional Park

651.430.8240 — Located in Lake Elmo off of Highway 94
e 14 MILES FROM MOA: Mystic Lake Casino Campgrounds

952.445.9000 — Located in Prior Lake, west of 35W

COMPANY INFORMATION CONNECT

About MOA™ (/about) Guests & Security (/guests)

Pressroom (/about/pressroom) Hours (/shopping/hours) Facebook

Employment (/employment) Directions (/shopping/directions) (http://www.tacebook.com/MallofAmerica)
Meetings (/visit/meetings-events) Gift Cards (/guests/giftcards) Twitter

(http://twitter.com/mallofamerica)

Contact (/about/contact)
Instagram

(http://instagram.com/mallofamerica)

Foursquare
(http://foursquare.com/venue/23554)

Tumblr
(http://www.mallofamerica.tumblr.com)

FLAHERTY DECL. EX. E

http://www.mallofamerica.com/guests/security

What’s Happening

TODAY

It's Your Turn Daily Game
Show

THURSDAY, JUNE 18 - SUNDAY,
AUGUST 30 | DAILY AT1,2 AND 3
P.M.

It’s a serious summer at
Nickelodeon Universe — we take
summer adventures surprisingly
seriously! We’ll have It’s Your Turn
daily game...

(levents/view/1164)

COMING SOON

Tape Freaks

THIRD THURSDAY OF EVERY
MONTH BEGINNING MAY 21|7:30

P.M.
A monthly exploration into the
strange side of cinema, Theatres at

Mall of America proudly presents:
TAPE FREAKS. Each month we

will bring you a weird, unique,...

(levents/view/1122)

FEATURED DEALS

Up to 75% Off Select Items

UNE 29 — JULY 5, 2015

Our Annual Summer Clearance Sale
is here! Join us on Level 2, West
(W262) for 75% off exclusive
brands and cookware. Plus, we're
celebrating the Fourth of July...
(/deals/view/2972)

MOA TWITTER

Shout-out to @marcusjohns
(http://twitter.com/marcusjohns),
@BrandonRayBowen
(http://twitter.com/BrandonRayBower
& @allicatttx
(http://twitter.com/allicatttx) for

at @stridequm

-Meter! #ShoutForStride
witter.com/search?9=%

, June 30| 6:29 p.m.

Eollow Us

Li!ﬁttg:‘)it%tter.com/malIofamerica/)

3
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YouTube

hitp: /i outi u

SHOPPING (/SHOPPING) DININ 0 EALS (/DEALS)

(http://www.mallofamerica.com)
GUESTS & SECURITY

ATTRACTIONS (JATTRACTIONS)  VISITING (visiTy ~ What's Happening

TODAY

BLOG (HTTP://BLOG.MALLOFAMERICA.COM)

It's Your Turn Daily Game
Show

THURSDAY, JUNE 18 - SUNDAY,
AUGUST 30 | DAILY AT1,2 AND 3
P.M.

It’s a serious summer at
Nickelodeon Universe — we take

summer adventures surprisingly

Copyright ©2015 MOAC Mall Holdings LLC.  Terms & Privacy (/privacy) DMCA (/dmca) seriously! We’ll have It’s Your Turn
daily game...
(levents/view/1164)

COMING SOON

Tape Freaks

THIRD THURSDAY OF EVERY
MONTH BEGINNING MAY 21|7:30

P.M.
A monthly exploration into the
strange side of cinema, Theatres at

Mall of America proudly presents:
TAPE FREAKS. Each month we

will bring you a weird, unique,...

(levents/view/1122)

FEATURED DEALS

Up to 75% Off Select Items

UNE 29 — JULY 5, 2015

Our Annual Summer Clearance Sale
is here! Join us on Level 2, West
(W262) for 75% off exclusive
brands and cookware. Plus, we're
celebrating the Fourth of July...
(/deals/view/2972)

MOA TWITTER

Shout-out to @marcusjohns
(http://twitter.com/marcusjohns),
@BrandonRayBowen
(http://twitter.com/BrandonRayBower
& @allicatttx
(http://twitter.com/allicatttx) for
shouting at @strideqgum
(http://twitter.com/stridegum)s
Shout-O-Meter! #ShoutForStride
(http://twitter.com/search?q=%
23ShoutForStride)
http://t.co/hEOp71vwa4Y
(http://t.co/hEOP71vw4Y)

Tuesday, June 30 | 6:29 p.m.

Follow Us

(http://twitter.com/mallofamerica/)

FLAHERTY DECL. EX. E 4
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27-CR-15-3146 Filed in Fourth Judicial Dis#&ict Court
6/21/2015 3:13:59 PM
Hennepin County, MN

.

..

2012. MASTER REDEVELOPMENT CONTRACT
(PHASEL-C) -

. THIS CONTRACT, niade on or as ofthisﬁ‘dayofﬂ&.%aﬁa;_, 2012, by and

among the CITY OF BLOOMINGTON, MINNESOTA, & Mirmesota sumicipal corporation -

[T

(“city”),ﬂmroxr AUTHORITY OF THE CITY OF BLOOMINGTON, & public body politic
and carporate organized under the laws of the Statr. uf Mnnesotn ("Auﬂaonty”), and MOAC
MALLHOI.DINGS LIC, aDelawmehmEedhabﬂltycompanycreatedin1999asasmg!e et

pu:pose ennty to own the Mall of Ameuca (“MOAC Ma]l“), MOAC IAND HOLD]NGS LLC, a
' Delaware lim:ted ligbility cumpany crested in 1999 to own and develop certain Lands in and

7 arumdtheMaIlofAme:nca("MOAC Land") AllpamestothmAgreementmemIlechvely

' refetred to herem as the “Pﬁrtles

'RECITALS

" WHEREAS, the City, Authority, MOAC Mall and MOAC Land entered into the Prior |
R&stated(.‘.ontract,asheremafterdeﬁned concannngthesamesubjectmaﬁsrand

WHEREAS, 1t1sthemtentoftheParhesthattbisContractmpersede amend,mdmplace
thePﬁorRmtatedConu'aotmmmpecttoﬂledevelopmmofSubsequentPhasesoftherject o
from and after the date hercof, nonetheless, the Improvement Fanding Agreement between _ A
MOAC, the City and Authority, dated December 19, 2011 (“2011 Funding Agreernent”) has - s
conunmngvalldltyandis aﬁachedhﬁewasmmmmhmbwammd

WHEREAS, Autbontyls adevelopmentagencyof&typroperly created pursuant to r
Mimesota Statutes, Chapter 469 to, among other things, implement the development and ' ) : !
redevelopment goals of thie City in Industrial Development District I, which encompasses the o
real estate tlieﬁned in Section 1.2 as th"ProJectProperty“ cwnsdby the Developer (as defined S
mSechon 2); and

'WHEREAS, Authoﬂtyhasmeatedanmdushaaldevelopmentd:smctmaccordaucemth o
Minnesota Stanutes, Section 469,058, Fidustrial Development District I, also known asthe : . '
A:rportSoutthtnctfothepmposeofcreatmg]obsandmmasmgﬂ:e&tystaxbase,and ‘ Sy -

WI-IE!EAS Authority adopted Tax Increment Fmﬁncing Plavs in accordance with
Minnesota Statutes, Chapter 469 and caused the certification of Tax Increment Financing
Districts within Industrial Development District I, pursuant to Minnesota Statutes, Sections
469.174 10 469. 1799, for the purpose of financing redevelopment w1thm Industrial Development

- e TN R sh e e s S e b g b

1
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A i

; Disnidi_ I_ﬂ:_fough_the use of tax increment generated from caphired net tax capacity in the Tax

. WHBREAS, this Contract i intended to provide for the confinuing redevelopment of the
Project Property within Tndustrial Development District 1 by a uniquely qualified private
developer in coordination with the Authority and with the cooperation end assistance of City;

- WHEREAS, Authority previously designated MOAC Mall and MOAC Land, based upon
their development experience, capabilities and qualifications as well as unique development -
concepts, as the Developer to wotk with Authority 6 accomplish continued development of the

-~ WHEREAS, MOAC Mall and MOAC Land havé and may contine fo, inthe o i

. Tedevelopment of the Project Property, accomplish development through Secondary -

- Developer(s), who imst be approved by the Authority in accordance with Section 3.4 hereof; and
WHEREAS-ﬂmCmactismtendedmpmvxdeaplmfoﬂhehoject,massumthat o SRR
. development .._"ﬁ!lbe'.ﬂc@mplishédinandl:derlyandﬁ;qelyfashioggn;:alg?mwg_nd_ N

proserv fhe investment of Aufhority and City; and ~ S AL L &

- e ——

. o WHERBAS, the redevelopment of the Project Propety, pursuiant fo this Conteagt is inthe -~ . | ||
 vital and hestinferests of the State of Minacsots, the Twin Cities metropolitan region, the City, - B S
and Autharity and the health, safety, and welfare of the tesidents of City and Industrial - P
DeveIOPm@ntDiSﬁiCELaqd_isili'acr_:ordandewiththepublic,pm'pdsesand_provisiohsof - Lo e
epplicable federal, state, and focal laws and requirements;and - . - 0
. WHEREAS, the Subsequent Phases of the Project are likely to occur in multiple

* Subphases, each withits own Tovel of comncativiy, but pat e  fng] projectthat s substantially

" integrated by asid between all of its development components; and .

WHEREASLaWsomenesotalQSSChapterSMasamendedbyl.awsomenBsota [ P
2010, Chapter 216; Section 44, athorizes the City to impose certain taxos, icluding taxes 6.« -~ | |
revenues from liquor and Iodging sales, in support of development of the forster Metropolitan ' :

 Stadium Site, 55 well as Industrial Developinent District 1, including the Mall of Americaand - o

O1d Codlat Avenue Bildge, as 8 public purpose that bomofits the metopilivn area;and - - | i

" SWEEREAS, Minnesota Laivs 2008, Clagier 366, Ariclo 5, Sectio 26, aended by
~ Lawa 2010, Chagtet 216, Section 48 ayfhorizes s City to impose certan Iocal taxes, thenet.
amount of which st be used for parking or other public improvements for any phase of the

"Ml of America, contingent and effoctive vpon local approval of and compliance by the - .

govmmgbodyoftheﬁtywiththemquitements of Minw. Stat, §645.02L;0d . - ]
©© WHERRAS, Minuésota Laws 2008, Chapter 366, Artice , b, 2, mmending Mingesors
- Laws 2020, Chapter 216, Section 49, avithorizes the City, 2t its option, to charter a special taxing
enthority for TIF Districts 1-C and 1-G, contingent and effective upon local approval of and -

- campliance by the governing body of the City with the requirements of Minn, Stat. §645,021;

)

" mpa

o,

' FLAHERTY DECL.EX.F - 3
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v *.

'WHEREAS, pursuant to state Iaw and the terms of this Contract, the Cltyand Authority
can only expend pubhc finds forpubhc improvements for which there is a public accounung,
and

WI-]EREAS thcmtentoftheAuthmtyanﬂthertymenﬁenngmtothstonﬁactandthe o :
activities authorized hereunder js to create higher density development of a superior quality then i -
what the market rate of retura on private investment alone could suppott, thexeby preserving snd
enhancingtheemploymentandtaxbase oftheCityandtoflmherthspubhcpntposes stated in

. NOW, THEREFORE, eachofﬂzeParueshetetodoesherebyamendandrestatethsPnor B
RestatedConﬁactandmutuallycovemntandagreeasfoﬂows . . . b

ARTICLEI T .

MUTUALITY OF DBLIGATION CONS]DER.A’I‘ION DBF]NH‘IONS ANDRULES
: ~ OF NI‘ERPRETATION

n_hmg%hga_hmand(!onmdemnon Incons:dexaﬁonofﬁecovemnm and
obhgauoms of City and Aunthority contained herein, and in consideration of the covenants and -

obhgatlonsofDevelopercontmnedherem,ﬂleParﬁmdomnmanyagreetothﬂmand A P
cmdmmssetfmthhaemmdhﬂebymcorpmatemﬂm&mactﬂ:eprecedmgkecm '

.llm

Ag_l@onal Revem meansthenew local tax revemues generated and collected as a _
resnlt of special local taxes anthorized by Laws of Minnesota 2010, Chapter 216, Sections 48 s,
and 49, oz other subsequenily enacted Laws of Minnesota to the exteitt that those laws arc "y
approvedbyfheCﬁyCoMmlmdadoptedbyotdinmceiMohwmoﬂietwmemmdbyme — S
City and Authority. Currently under state law, Additional Revennes can only be used for public i
infrastructure on the Metropolitan Stadinm Site and the Met Center Site. 'I‘hetenn“Addﬂznnal
Revemmes™ does not include Liquor and Lodging Tax Revenne authorized by Laws of
anesota1986 Chaptet 391, asamendedbyLaws ofM:nnesom 2010, ChapteerG Sectlon 44,

mrgmemwnhrespecttoanmuty(a) anycorporahon,partnersb:p hmitedhabihty
company or other business entity or person controlling, controlled by or under common control _ .
with the entity, and (b) any successor to such party by merger, acquisition, reorpanization or i
similar transaction involving all'or substantielly all of the assets of such paciy ot such Affiliaste, - )
- For the purposes of this definition the terms ‘comrollmg" “controlled by” and “mder common ' _
~ control with” means with respect to any corporation, patmetshlp,hmtedhahihty compatiyor . ' !
~ other business entity, the ownership of more than fifty percent of the voting inferests in such . f
entity or possession, dlrectlyorind:recﬂy,orihe power to direct or cause the direction of LT
management policies of such enhty, whether thmugh ownesghip of voﬁng securities arby
com:actorotherwxse.

' éuthority means the Port Auf.honty of the City ofmmmgm, Minnesota.

~ FLAHERTY DECL.EX.F . 4
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SR B

Certxﬁcateofgccupa_ngmeans thatﬁnal documsnt issuedby e City’ sbulldmg offic:al o
' that authorizes the cocupancy-of 2 structure or portion thersof for its approved use and doés not. -
includs any conditions or requiirements to be safisfied for the continued uninterrapted operation
of the stracture or portion thereof, as opposed to ceruficates of occupancy issued dumg the
: construnﬁon phases for alimited purpose. o -

Q!!azmeansfhecltyofBloommgton.l\rﬁmesota acnngthmughmcltyc:ouncil . S

City G meansthemycodeofmeCayandmluaesboﬂnhemumgmdeandthe
_. zoningcodeofthe&ty | pe e T L

MmemﬁnecﬁymmcﬂforthemtyofBloomingmanegm

_;ty_&m_meansﬂ:emymmagerofthct:uyoranyoﬂmrpersonduly A
desngnatedbyﬂxecltymanagertoserv mthatcapacity | . ST

'. &1 |-n ce Const m’ ommencement of Construction meansthaxDeveloPerhas l
received approval of the Fmal Development Plans for a Subsequentl’hase andhas sausﬁed the
followmg condmons S _

', ) i.) : .;SubmttaltoﬂneCntyofasxgn:dconstmcnoncontracfforcunsimcnonof
: Developeﬂmpmvemsnts and .

i) - Submntaltothe&tymdAuthontyofeuher(l)ammmmnentfor o
. ::.,financmg'or(u)oﬂwrmdmcereumblysahsfactorytothe&tymd Co
- Authority of the availability of fimds sufficient for constraction of the -~ - co
. ;SubseqlwntPhase,fromtheDeveloper,SaeondaxyDeveloperoranenhty ' o
: wﬂhnetassetsexceedmg$2bilhon.and '

folmdaﬁmalandbtﬂldmgpemtsenablmgwoﬂﬁobcgmonbeveloper T
R ‘Imptovemlants' | .

") Actualand visible beglating of the Sprovemeat o the Project Property
:,fort'hsconstmcﬁonofDeveloperImpmvements and which actual and =~

-:vlsiblebegmningofmeimprovementonthePrqectPropertyls -
I fcommancedmﬁthemtenttooonhnueﬂlewoﬂcuntilsaldneveloper
i ImProvementsmcompleted _

. Commitied Poblic Taprovement Costmeansany:temofcostofuonslmcﬁonofthe Lo
CommlttedPubthmprovemnntspaidorincurredbyDevelaper,mcludmg,butnothnntedto,all Lol
' ,__costsandexpenseshstedmthedeﬁmﬁonof ‘CostofPubthmprovements"below S C T

: Committed Public Mg ‘mearis fhie Public Impwvemeuts ehgible for ‘ U
reimbursement in‘accordance with Minnesota law that have been approved by the City as partof _ =

* thie Final Developmient Plans, plus’ any Developer Improvements, where the Public . -
Improvements or Developer Imp:ovementa have been ag:eed m in wntmg by the Clty, Authuuty o

.- 4 |
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and Developer as to both type of constsuctxon and est:mated eost, to be included mthe category '
of Commltted Pnbho Improvements

: Comp_]etton of Consm means with respect to each Snbseguent Phase, the date om -
which a Certificate of Occupancy has issued for the Developer Inprovements set forth in the '
approved Final Development Plan for the Suhsequent Phase.

Cmttuetion Lender r means any person onder any outstanding construction mortgage loan
to finance any Prior Phase or any of the Subsequent Phases cureently nnder eonstmcnon. or to be
omstmetedmﬂmﬁmn'e. : _

) Contractmeansthts2012MasterRedevelopmentContraetforanateRedevelopmentof R I
Landasxtmayheamendedorsnpplemented&omtmetottme. : 1

Mt Iermmatton Date means that date on which the ngats and neeponsibi]iﬁes of the
" Parties pursuant tothls Contracttermmate in accordance with the terms of Section 1215 heteof

_Jiﬁgl:hc_ln_:p;gmmmeans the cost oanblte Imptovements andalleosts S : ,
socxated with the constmct:on of those nnptovements inehxdmgbutnot limited to: ,

i) - allcostswhchﬂteAuthontyorCﬂypaymderthetermsofthtsContract

i) allobhgaﬁonsoftheAu&mntyorCﬂyineuuedfoﬂaborandmatemISm
L eonneetionmthﬂ:econstmcﬁon, : E

L) ,thecostofperformanceeromerbondsandanyanda]ltypes of insurance
. thatmay beneeessaryor appropﬁatetohsve in effect during the course of
construction;, .

iv) all costs incurred bytheAmﬁonty, Cxty o:Developerfor engmeenng,

" archifechural and other professional & Services, incinding, but not limited to
fhe costs for test borings, surveys, vight-of-way acquisition and its related

~ costs, estimates, plans and specifications and preliminary investigations
therefor, and for allocated ovethead pertaining to consiructionand
construction supervision, as well as for the performance of all other duties
"requiredby or consequent to the Proper construction, mcludmg directly

related legal and-accouating costs;

) adtnmistranve expenses paidor mcurred pnor to the completion of .
o consirucﬁon,a]lespesmemedmconneenonthhmelssuanceof -
‘bonds, including but not limited to: al isswer expenses and allocated : P
overhead, compensetion, fees and expenses of the Authority, City or . :o T

© Developer and trustee; compensation to any financial consnltants or L
. mderwriters; legal fees end éxpenses directly related to the construction; T
fees for credit enhancement; costs of printing and engmving, recording - -

andﬁhngfeesandeostsofuﬂemsumnee' .

B — Pt
. PR
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i) mywrequue&torehnbmethemumy Cityor Devéloperfoi

o e or advaaces inade by it for any of the above items orforsay
' costs incured end for work done by the Authoriyor City; ind -

V) interestion the TIF Bonds, also teferred to a5 “dapita!izeri interest” accrued -

: uptqsixmonths_qftm'-the_(!omplgﬁonofConstmcﬁon. L

Phaso equalng tesumof:

' 1)...” Joltisl Boildong ~the cost incurred by the Developer oc tenaptfortie - 0 |

- Emprovements an mny Expansion therso f, inclyding ol tenant

. aterals amd services required foffhe inifial consiruction of Developer. SR

'_ A”ii.) ". lm_ﬂo_gg—the msfiﬁzfiﬁédbythenfﬂfe'lopefogtenquofﬁm

- @W@'ﬁmﬁslymednem@ermvm“ma, Lo
vepprved Final Development Plan whero is fnchusion in Counted Valne |

" I specifically agreed 1 by the Authority and City in the form of a
o '-resolmiqnadoptedpﬁmtotheconmtofcmtmcﬁon'ofthev
. Tenoyation but only to the extent that thoss renovations exceed the initia]
Sign, construction and construction financin g of Coromitted Public

| Tmproveents wsodiated ith e oot Pnog s

oW ?ii;m@-_wm'mmmmﬁw .

.. Zoapitalized interet? ncesued up o ix mtnths after e Commpleion of

Destroyedl Valie mearis the initial  cost of constrietin ing, mfhoutmterestﬂlereon,a

Commited Poblic Improveinst, or sny portion ofar ¢xisting Comaitiod Putitc pe s

such as a parking ramp, : foadway, or plaza, previously constructed on the Project Property ertythatss
mbfechsheﬂnﬁ#?yeﬂmﬁmzeéinoﬁertquﬂitatea_Sl'tbse.quentPhaS_eorSI_lbphase. tobe

-deh_M@eﬁiﬂiSqﬁﬁqﬁS.?pﬁhi{Con&aﬁt

- Developéi theans MOAC Mall, MOAC Land, an approved Secondary Develper, ara -
Permitted Suecessor Developer, as applicable. By way of exarple, if a Subsequent Phase or

6
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Subphase is being developed by MOAC Land, then MOAC Land shall be deemed the - AR B
- Developer; if the Subsequent Phase or Subphase is being developed by 2 Secondary Developer, - 1y
then the Secondary Developer shall be deemed to be the Developer; and if the Subsequent Phase S B
or Subphase is being developed by a Permitted Successor Develéper, then the Permitted. R
Successor Developer shall be deemed to be the Develaper, as applicable. g

... Developer Imprgvements means the improvements to be constracted on the Project
Property or on adjacent right-of-way by the Developer or a teiiznt, consisting, in part, of a
- structare or sfructures which are built consisting of walls and a roof or roofs all composed of
parts joined together and physical extensions or expansions of the structuié’s height of footprint,
but shall not inchude Public Enprovemesits, Developer Inptovemenits may also include, as

agreed to by the Pasties in'the Redevelopment Agtesment for the specific Subsequent Phase,

nonstriictural improvements, such as landscaping, signage, pavement, private tilities, lighting, SIS IR
‘heating, ventilation, zir conditioning, building controls, flooring, building finishes, clevators and R A
-+ escalators and any other impfovement that increases tho tax valng of the Property. Theterm = . I
- Developer Improvements does not inchide costs incurred by the Developer, or tepant for A
~ operation, maintenanice, reriovation or 7epair of a previously completed space except as otherwise - .}, !

" DerlopmurtPan e e pisn st e Phass o Devclopermprovemesiond | | |

subscquent plans for Subsequent Phases of Developer Fnprovements. S
L Qevelgpg th Fd@;maméanéfheﬁevelépu’s'-mmary' mmary of the vﬁéﬁéha:d and soft - 3 R
‘ 'developméntcbstsforaSubsequentPhaseorSubphaseoffuwedevglopme:nandthe:evenm AT
proposed to finance the project, including for the sake of analysis the r¢levant assamptions . . .
-relating to development costs, financing terms, revenue rates and operating expenses.

 Effective Date cans the ffective dateas provided under Section 12.18 of this Contract.

- - . Eligible Soft Cost means any cost incurred by the Developer eligible for inclusion in

‘Counted Valus as part of the Developer mprovemens by virtue of the fact that the lahor,
 imaterials or sgzvices acquired thereby were required by, or consequent to, the proper design,
 engineering, materials and construction of the Developer Emprovements and Commaitted Public
Fmprovements for Subsequent Phases subject to verification and audit at fhe reasonable request
ofthe Ciiy or Aufotity. Certain furnitute, fixties, ard equipment may constiute an Hligible
Soft Cost, as agréed to by the Parties in the Redevelopment Agreemesi for the specific.

Subsequent Phase, to the extent that they are customarily and reasonably required for the initial
-operation of 2 Subsequént Phase ox Subphase, Expenses for the following do niot constitute,
Eligible Soft Costs: . public zelations expenses, legislative lobbying, informational updates tothe ~ -

. City Council or Anthority, or other costs not related to the construction of the Subsaquent Phase . -

or Subphase, Expenditures for professional services without a direct nexusto theacial -~ . | .-

construietion, inichiding but not limited to fees for legal services, financing, financial consulting, =~ . | ;

accounting, and preliminary architectural renderings qualify as Eligible Soft Costsuptoa =~ = .|
cummlative amount that is equal to or Iess than 5% of the total Project cost réimbitisableunder <~ - . _
 Section 7.3 for that Subsequent Phase, . - . . .. Co-

' Bvent of Defanlt shall have the meaning given i Asticle 12 of this Corizact,

7
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- Exmm&amﬁephysmlexpansmofapremuslymtuctednwe!opu e T
'ImpmvemgntsbnﬂdmgnrsmmamthmanmbngPhaseorSubsequentPhase SR DR

' '_@Mm;mmthemﬂnwelopmemmmsapprwedbythemyfor
_theﬁnualPhaseoranySubsequentPhaseofther;ect,as:eqtmdpursuanttothls(!omract o o :
, andCuyCodeandmcludesrevismnstotheFmalDevelopmthlmsappmvedbymeCny Lf .

Mﬁimemtheﬁmmﬂ&aseandeagemmAgreemmdmdApﬁlu R A
: .1989 hetwemtheneveloperandAuﬂmnty,asamended a3 well as any sthsequeit lease - © D B
.. - agreement’ etweentheDeveIoperandGltyandAuthomyseuingfmﬂmthefoﬂowmg,mthum Co ey

, lmtahon. _

- ‘-'i;)".i : :thetsmsbywlﬂchthe ConnmttedPub]icImpmvememis allowed o . '_
' "'{';-tobeconstrucbedonthePro_]ecthperty- L SO &

S i) thetemhywhmhthnCommittedPubhehnpmvemenustobe L
v -=‘mmagedandmamtamedd|mngﬁeleasetenn, SO o BN AR

CT ) meowmshpmterestsoftbsAuthontymtheComnnttedPubhc
.L'_Improvamentdunngtheleaseterm wL

- w} thcobﬁgahonsofthe?arhesmmannammmyaccepmble ;
S "safetymndltlonsfo:npm:atlons, semmtyandmamtenanceofﬂleCommtted
' Pubthmmwement;

S v) ﬂlaDevelopersughtstoconmmDeveloperImpmvementsonaﬂ o
-;;s_orapomonoftheCommmedPuhhcImprovement,sub]ectmmewnsemdthe - B
A"CltyandAuﬂioﬁtyandthcpaymentofreimbmsementmtheAutlmntyfo:any T

. .DeslmyedVahleorloslofpublmmessoruseoftheComnﬁttedPubhc L ta

, _-.Improvement;and S 1

MmeanstheIKEAstmeandrelatedmpmvemmmatwemconsmwteda&mhe

o ImtmlPhaseonthelotmbdmded&omtheMetCent&thtemZﬂO?; asLotz,Blockl Mallof
. América 6" Addition, acoarding to the recotded plat théreof; Herinepiis County; Mingesots -

: ("IKEAIm”)and'hich:snolongermedbyMOACMallorMOACLmd. R

- Mﬁmmnwdmhpmm,mbhﬂmmmm
' Imm:ge_ntm:neansanysnmofmoncy.subjecttoﬂlehmﬂaﬁonsofSectmnn '

- hereof, expended or applied by the Developer to pay fm: all or a portion of a Comm:tted Public
Bnprwemmtﬂosf- . S o | . .

_ FLAHERTY DECL.EX.F o g



- Affiliate of 'Ihp]eFlve) is & member; (iv) any Construcnonl.mﬂa:' 147] anyPennanenthder

27-CR-15-3146 . Filed in Fourth Judicial District Court
: ’ : - L 6/21/2015'3: 13 59 PM
' Hennepln County MN

I_n@mal Dovelgp_r,r_:gg.: D:slnct mmeans Induistrial Development sttoict I, established by
; ﬂ:oAuthontyandthe City andw:thmwhchthsMetropohtanStadeite MetCenterS‘teand
Sonthpad Lot are located. . , -

| @M_memsmeweosooommmnmmm(smdmsm D
Redevelopment Project) issued by the Antharity to theDeveloperontslenderns ofﬂledaﬁeof - B
.execuuonofthePriorRestatedContractonMayBl 1988 . R

m;ualDeviom meanstheFmalDevelopmentPlansforﬂleInmalPhaseof
- Developer Improvements approved by the City Council and Avitliority on March 16, 1987, andas.. '
: maybeamendodandappmvedbytheboveloper,C:tyCouncﬂandAuthontyf:ombmetotmte.

: MﬂPhasemeanstheﬁrstPhaseof42mm1msqoarefoetofDevehperImprmmm
: wlnch opensdto the  public onAugust 11 1992 ,

o andLo meais the net revenue denved fromthose hquor and
' lodging sales taxes authonzodby Laws of Minnesota 1986 Chaptm'391 as amendodby[.aws
of Minnosota 2010 ChapteerG Sootlon 44 .

. Mok Contér Site meats Lot 1, Block 1, MaIlofAmeuoaﬁﬂlAddxmn,anﬂOuﬂotA,Mall
._ofAmeﬁoaSihAddmon,aooo:dingtothereoordedplattheroof,HennepmCounty,Mnmesota.

- Mﬁg@mmmlmm muofAmenm‘"Aammmms '
2,3, 4and5 Block 1, Ma]lofAmenca3 AdMon,acoordmgtotherecordedplatstheroof

: -I-Iennepm County Minnesota

arking Fm means the mtal padung faoihnasforﬂle thect mcIudmg I’nbho
_ PatlongFacihtles.

MM%AMM@ Czty,andDeveIoper

: Mmmp&t&mmenﬁtyu&mmyouﬁsﬁnﬂngpm oL
‘ ﬁnmngoreqmycon&ibmmﬁnmoq:eﬁnmcemronewﬂnammgmﬂzehiﬁﬂmase or
- iccesso "‘e 'ermeans(i)anycorporahonownedoroontmﬂodbyme
owners of 'IhpleFive Group of Compinies (“Triple Five”) or any Affiliate of Triple Five, G
_ ygmalorﬁmiﬁodpmhipmwm&mpleﬁve(oranyAﬁihateoETnpleFive)isa '
. generalocrl:m:tedpartner (m)anylimﬂedhabﬂ:tycompanymwmchhxpleF‘vo(orany

C or(v) a purchaser at a foreclosure sale or who receives tifle by deed in heu of foreolosme or any
o subsequenthansfereoﬂomaCons&ucﬁonlmderoeranmLondet G

T Phasemeanseachpomonofthel’tojectseparatelyapprovedwuhmasmgleFmal L
‘DevelopmemP]anforadeﬁnedpormnofﬂaoijectPropmyalibuﬂtaspmofanmtegratsd S H
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- enténtainmisnt, cilfial aitractions, scientific and edncational facilifies, hotel aiid residential .

- office component, alf of which shall constitute an integrated developmient bullt as single Phase.

271-CR-15-3146 - . ) - Filed in Fourth.Judicial District Court
: . ’ R 6/21/2015"3;_13259 PM
Hennepin:County, MN

Port Répestniative means the Pt Authoriy admisrstor or any ot pefson iy

- desigosid byt Pt Authriy admcisttor o srvo ta cpacy.

- Rrelimivary Development Plan means a preliminary developrment plsin approved by the
City for the Subsequent Phases as required by this Contract and Bloomington City Code Section
21.501.02 and includes the Preliminary Development Plan for approximately 5.6 million square
feet of developrient, subsequent to the Initial Phase, approved on November 20, 2006, aud any * -
. vevisions thereto s approved by theCity. - - .. .. L Lo T

./ Pilor Phases means the Tniial Phaso, TCEA and the Souttpad Hotel Pcject colecively, -

3 & E
. O B Y

. rior Restated Conitract meatis the 1988 Restated Contract for Purchase and Private ©, . .° - =~ ' - .
Redevelopment of Land entered into by the City, Authority, Mall of America Companyand ~ . . =&} .-
Triple Five and dated May 31,1988, as amended five times, with the most récent améndment - IR

theréto dafed June 20,2010, & <" xS L Lo T T
.. Project means Public mprovements, Comuitted Public Improvements and Developer © _
- Improvements on the Project Property, IKEA Lot, Southpad Lot end inchiding ol related rights- -~~~ | -

.. of-way, which may, depending on markei conditions and economic feasibility, be constructed .~ - of -
- " Dursuant o this Contrict for an vltimate development of raixed uses includingvetail, . - = . - ..

T RO

 development, and office complexes which may ultimately resnlt in o, completed Project - .
development of approximately 9,500,000 sqpzre feet of Developer Improvements, excluding . -

| parking, and including 5,600,000 square feet of devolopment subscquent to the Initial Phase oll .
 consistent with the Mall of Amisrica Environmental kmpact Statement, dated November 2000, - .

" Paojegt1.C motus the development 10 be construced on e ovthely portion fth - | i
Metropalitan Stainm it and may cxtend onto the PublicPlazaconsiing of amiofbigh -~ . . |t
density uses, which may incfude a hotel of approximately 347 rooms, retail space and a medical .. -

.. . ‘Byolect At meatis all Laws of Minnesota relevant or applicable to the Project from 1986 . -
t0 2012, specificilly including L.aws of Minnesota 1985, Chapter 205, Lews of Mirinésota 1986, -~ _
Chapter 391, Laws of Minnesota 1996, Chapter 464, Laws of Minnésota 2008, Chapter 366, ~ .~ . ~ - . |
Laws of Mifmesota 2008, Article 5, Section 28, subdivisions 1 and 2; and Laws of Minnesota, - . @
. 2010, Chapter216, . 0 s T T T T

" ¢ Projeds Completion ‘s the dite on which'a Certificate of Occupmcy i lssned for RIS

" . the final Developer Improvements set forth in the approved Final Development Planforthe -+ .

. e Py st Mgt S S, ot Cott i syt |-
 land or vertical space that is legally subdivided from the above-ieferenced properties imthe - <~ | .
 future, including space provided to Developer under the Public Plaza lease described in this

FLAHERTY DECL.EX.F = . - 11
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P
L

Public ivestment means the public investrment of funds for the propes construction of -
Committed Public knprovemints which have bieen determinéd by tho City and Auiority tobe -
esseptial to the construction of Developer Improvements on the Projéct Property where the'costs T
ther_ebfarenouwbupedﬂnough'specialassesSménior:epaymmxttnﬂ:eCityorAmhoﬁtyGf S B I
Destroyed Value, S o e

- -, - -Publicovestment Fand means those funds held by the City or Authority specifically - -

 dedicated by source and amount to reimburse the cost of Committed Public Improvements. ‘This

- termis a collective reference for the sevérul separate funds serving as asource of Public . Lo
Investment in the Project, whtich may inclnds TIF Revenue, Additional Revenues, Reserved -

- Liguor and Lodging Revenues and any other public funds, including Liquor snd Lodgig - -
~ - Revenue 1o the extent that those fands ase specifically dedicated for investment in the Project by

the Ciy mnd Autorly i ho formof azdsliton. < .

© " publicfavestyient Ratio meass the tati of Public Investment prid or conimitted to o
- Developer, exciusive of interest, debt service or financing costs (except capitalized fnterest)

- rélative to the committed or certified Counied Value for the Project or Subséquént Phese. The . ... . 1:

" temm includss two sub-catsgories: 1) the Cumlative Ratio, which is the resulting ratio over the . - - T

* course of the Project based on the ratio of Public Investment to Connted Vaiugpaidor =~ - = ~ .-~ i,

. committed to the Developer pursuant to Section'7.2 of this Coriract ind 2) the Per PhasePyblic . ©1|

. Investrment Rafio. which is the mirxifmm atio to be paid or committed to the Developer putsaant .~ . .
to.Seéﬁon720fthiSConnact-fqraspeciﬁqubsequmPhase.- R

- Public Parking Facilities means the structured parking facilities, or stiface parking

- facilities specifically agreed to constitute § Committed Public Inprovement by the City and

- . Authority in the Redevelopment Agreement for a Subsequent Phase and stibject fo a parking

mapagement agreement, that are primasily open to the public and which serve two ormore ~ *

 structures or uses on the Project Property, onistructed or to be constructed and paid for i part or

" publio Plasa meas he bridge sucte, sbutment and foundations, beyond the reanig. .

... walls, canstructed above the loweréd Lindau Lane, upon whichway bé constructed internal =~~~ 7+ |
. roallways, parking, landscaping and other architectural features or xécreational clements -~ - - T
" primarily open to the public and which serves two or iore structures oruses on the Project
- Property and which may, in whole or iri part, be later converted from public to private useyipon -~ -~ . -
: PaymentofleRe:mbmsemmtasﬂzatmig déﬁnedintheZOII, Improvement Funding ~

- " Rechpting means the reirbimseritént to the Autherity or Cityby Developer ofapoitionof ~
“the Public Investment in the Project where the Developer realizes an excessrelnmonthe -~ . - -
' Developet’s costs associated with the Developer Improvément a3 determined by the yielon =~~~ .

sale, intemal rate of retuen or the appreciated market value of the Develoger Iprovement psset .~ . . .
“fotth in the Redevelopment Agreement for the Subsequent Phase,” - © -

- Rodevelopment Agreeient means the agreement between the Developer, Secondary
. Developer, Authority and City setting forth the obligations of the Parties rélative to the design

.. and construction of the Commiitted Public Improvements and Developer Improvements and the

1
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" terms upon wluch the City and Authonty agree to provrde Pubhc Inveshnent for the Suhsequent

- Phase. Redevelopment Agreements for a Subsequent Phase must’ contam at a mmrmum, the -

followmg : T L
_ 4] ) a nsk analysrs, along with the prereqmsrte ﬁndmg that Developer 's
financing commitments, or the loan to value ratio for the Project Property does

ot pose an tnreasonable risk to the Crty or Authonty 8 nghts under this Contract, o
._"as setforttheetron7 2(07) -

R ) “a summary analysrs of the ﬁnanclal mformatlon provxded by tlre
S Developer pursuant to Section 3.6, lncludmg ai analysis of the proposed
© . construction ﬂnancmg for the Subsequem Phase, along with the prerequisite

ﬁndmg that there is adequate and secmefinancmg to oonstmctthe Subsa‘luent o

‘-3'-

ST Y e pubhc expendrmre analysrs, along wrth the prereqmsrte findmg o
e that the Puhhe Investment js necessary to make the Subsequent Phase financra]]y .
: feasible' set forth m Sectlon 7 2(06) A e Cente

iv) ~a Recapture clause pursuant to Artlcle 9

o Y '”adescnptlonoftheCommrttedPubhcImprovementsmcludedm B e
- '-‘__T_thatSubsequentPhase, o , _ .

A Vi ) ‘a desenpuon of the Developer Improvements mcluded in the
. SubsequentPhase, S . .

I Vll.) therdentlﬁcatron of any SecondaryDeveloper semngasapartyto ; a

' vru.) aDestroyedValueeompensauonclauseassetfortthectmnS7 SR
-..f'-__-Q_"*-.,(‘lfapphcéble)., e | R

o ixy abusmesssubsrdyanalysrsandagreement,:fappheable,asset N
.._-:fortthechoan 14 ' =

o x)." adesmptronoftheEhglbleSoftCostsfortheSubsequentPhase, SR

.....

o xi) msurance requ:lrements forthe Subse‘lﬂeﬂtphase’

e — e e

xu ) renewed representattons by the partres to the Redevelopment e
1 Agreemiel tthat upon exarination oftheu' respectrvebusmess records, there - - -
" ‘éxists nio contractual relationships or obligations, judgment, order or décres of : any . -
. court, or pending or intended legal action that would have the potential to . - S
.-+ materially limit, breachorconﬂrctmththepartysobhgatrons underthlsConu:act' S
N .,Ior the Redevelopment Agreement; and Lo _ o D

12
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[ Seeuon7.2(06)

--:..'Pheses

27'CR—'15'.31‘}6 - e Filed in Fourth Judicial District Court

i 6/21/2015 3:13:59 PM
Hennepm County MN

: xm.) aeommtmentby theDeveloper fo eonstmct aﬂequatepaﬂangfor
ﬂleSubseqnent Phase detenninedusmg ashared patlnng model mutua]ly agreed
upon by the Parties, .

ggﬂe_g iquor tmd Lgc_lmg Ig Revenue means the $6 000, 000 of the ncemnulated
Liquor and Lodging Revenues reserved by the City Council by Resolution 2011-165, adopted

Deceimber 6, 2011, for the exclusive use of the Developer for the construction of Cémmitted

Public Improvemeits or Public Improvements jn an approved Final Development Plan for a

.. Subsequent Phase. These funds shall be consxlered part of the Pubhe Investment Flmd unﬁl
.Jlme‘12017 S L e T :

. M@Mmmmdeve]oper,oﬂmrthanMOACLandeOAcm , I R

-.whoseparﬁapaﬂonmﬂ:ehojeetmauthomedpmsuanttoSecﬁonS 4ofthisContractandwho ~ ~ | L
- is contractually obligated to consiruct Developer Improvements which may include, without - R H O &
. ltmltatmn. anyhotel,oﬂ"lee,residenﬁal entertainment,orre;aildevelopment. :

Mﬂwmwmmm establishied by the City
. Auﬂmﬂtyforuse manydevelopmentpro_]eet mlnduslﬂal DwelopmentDmimtI. melud.mg

m&gelm:nmmecomﬁmofa 500-momhotelonﬂ1e SouthpadLot,
" which i comected to the Fnitial Phase and includes the construction of a structured public

' paﬂdngfaeihtyand ekywayeonnecthgﬂlehoteltoﬂaehnualrhasefamhtyandwhchwas&e

sub]ectmatteraddressed mAmemdmentVofthePnorRestatedContract. :

| ou__mpadl..otmeanslow.Blockl ManofAmmﬁAdd:ﬂon.mo:dmgmme
: reeordedpletﬂlereof Hennemeounty,l\ﬁnnesota -

o _gbnh,g,se;meanstheseparaiebeveloperhprovemeMsmthmahiorPhaseor S o B
Subsequent Phase, For example, a Subsetuent Phase may consist of several Subphases or SRR R P
'~ components that may be separately operated. The separate identification of specific Subphases . - . .-l
- .withint 8 priof Phase or Subsequent Phase is useful, at & minimum, for the calculation of P |
Destroyed Value,Rempme,Ehgible SoftCosts andthepubheexpendﬂme analys:s get forthat - R

. Mﬂ?mal Deve!gmtﬂmmeauetheplans approvedby theCrtyand
Authonty for Subsequent Phases of Developer Improvements heyond the Initial Phase.

s_g gthhas meensanyphaseorSubphaseofther_]ectoﬂierthanﬂzel’nor ‘

1 re A ambnan S e 4

_S_uLtahtmllMleeanseonﬂmeuon:s substantm]lycompleteexceptformmor ) - f“i,' -
‘ hst”:temsandwoﬂ:relamdtolandseapmgendextmontemsthateannotbecompleted' Sl
'i'__duetoseasonnlweathereondmms. S o S B
» __Jltlt_A_c_andmAe_tmeanstesotaSmmtes,Secuon4ﬁ9174to469179, I A
andanyamendmentstheretomeﬁeetasofthedateofmlevmtaehonswﬂermConl:aet. o

C13
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- " ', : of:ts obhgatlons duetocansesbeyondxtscontro], including, bat not Limitad to, acts of nature, .

. embargoes,orunusually severe wedther, -

27-CR-15-3146 -Filed in Fourth.Judicial District Court
’ oo ’ 6/21/2015 3:18: 59 PM

Hennepln County MN

: EMOIMM anybonds otobligaﬁons lssued bythe :
'Au&mmyorCnypmmtotheTIFActor ayableﬁomTaxhc:emwtstofmmqethePubhc
Improvements orComnnttedPubthmpmvements for the Project or to refund such bonds or
.obligations and includes but is not Kmited to the Spécial Tax Ravenuel{eftmdh:g Bonds (Mall of
America Project), Series 2000 isszed bytheAuthonty on October 14, 2009, in the amount of

$9,835,000, and the Taxable General Obligation Parking Ramp Bonds, Seriés 2010 issucd by the ,
Authonty onDecember 29 2010, m the amoum of $14,550 000, au.d anyTIF Note."

' 1.) :Iedevalopmenttaxinmemmﬁmncmgdlstuctl-C(Mempolﬂan T

N L AL A T i ——— T W——, io—"]

ni.). redevelppmem mememﬁnmngdmmn-e(mtcmsm),
111.) . bqfh as‘thecon

mayreqmte T T : :

LM.WW'NMMMWﬂNOwMMyWMm
_substanﬁaﬂymthzfomaudcuntent exceptasmamounjsanddates,ofﬂ:emmte. ‘

7 Tax Tacremnan gmeans'ﬂletaxinniementsderivedﬁumﬂmTlFDmmasl—Candl-Gandff‘._'
- w]ndaare @emﬁcaﬂyréservedforuseforﬂml’mject : Lo

44 dkmes s s e el R s B 8 Eem =3 EE e

mkev meanstnmcrementdemedﬁomthemmstncts

- Tnpleremeans‘IhplereGmupof amas,apﬁvaﬁeCanad:angroupof

- afﬁlmﬁedcomganiesmthoﬂiceslocatedatsssz Street, #3000, Bdinonton, Albérta, <
: CmdaT5T4MSandalsohasﬁ:emeanmggwenmﬂmdeﬁmﬁonof?emnttedmssor B
Developermthlsﬂonttact. . R

Unavoida“ble DeLaz means aforced de]ayby any Patty 10 tlns Conttuct mthe pafon.nance" -

J;actsofgovemment,legalpmceedmgsbrougmbyanun-partytothlsConu'actwlﬂ:respecttoauy L
_provmonorrequnememtofthls(:ontract,fires ﬂoods epidenms, quarantmerestncuons ﬁmght

) y_s_g@meansﬂxecmeyoﬂheUmdStawscfAmeﬁca. Whetevermthe .- :
“$"followedbyanamnuntofmnneyappws,itrﬁmtoUS am'enny -_-'=_- G e T _

o (01) 'IhecapnonsorhaadmgsmﬂnsConuactareforconvemencemﬂymin o
SR ="nowa.ydeﬁne,1mt,ordescn'bethsscopeormtentofanypmmmnsormclesofﬂns L

(02) 'IherecltalsprecedingA:uclelofmmcmteactaremectandaremadea"'_f' L
'_:--;partofthlsConttaet. :
14
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"covenantthat: 5

. 27-CR-15-3146 I . Filed in Fourth Judicial District Court
' o A . '6/2;17203:5 3:13;59 PM
" Hennepin.County, MN

(03) 'Ihewords “hm:n” and"hereof’ andwordsof similanmport,mthmlt o SR
_ '-‘-mfe:am:etoanyparﬂculnrsectmnorsubdmsmn,tefertothisContmctasawholcrather IR
'r.thantoanypamcularsectmnorsubﬂmsmnhercof - : ' IR I

| ARTICLE2. ° R 15N
REPRESENTATIONSANDCOVENAN’I‘S TP

» 21 Representations and Covenaits by Developer—MOACMall, MOACLandand
the Developer (1f d:fferent ftom MOAC Mall and MOAC Land), a8 apphcable. reptesent and

) H . . t"":

(01) M@M MOACMa]Ihasbeendxﬂyformed RS
'mderthelamofﬂleStateofDelawateandlsmgoodstan&mgtmderﬂlelamof R

.. Mirinegots, is duly qualified to transact business in Minniesots, and has the requisite R R

._-._powerandauthontymentermtoandpsﬂomtheten‘nsoftblsCmttaetandanyumer SRR R
. ..-_documsntsandmsmnnentsreqmedtobeexecutedanddehvemdbyMOACMall R o 5
PllrsuanttothisConuact. - | L &

BRI (1 I i "tGContract—MOACLand MOACLmdhasbeendulyfmed o
unda'ﬂ:elawsoftheStateofDelawareandrsingocdstandmglmderthehwsof o

* “Minuesota, is dhily qualifiéd to transact busiiiess in Minnesots, and has the regisite .~
N powarandauﬂoﬂtytoenmmmmdpeﬁonntthmtactandmyotherdocumﬂﬁsand
‘;mstrmnenhsmgm:edtobeexecmdanddehveredbyMOACLandpmsuanttothls

- Theexemhonmddehveryof&:sCmtactnnﬂthecdnsﬂmaﬁonofthetmacﬂons

. herein contemplated will not conffict with or constitute 2 breach or default wirder cither - -
" * MOACMall’s or MOAC Land’s articles of organization, bylaws, or the provisions of -
o anylomagteemm&moﬂgageagreemmleasqorotherconﬁactmagremmtwwhch
o -‘MOACMallorMOACLandlspartyorbywhlchltisbound or.violats any law, .

- regulation, or ogder of United States of Anierica o the State of Minnesota, oranyagency S P
. -"orpolmcalsubdiv:slonthereoforanycourtordcrorjudgmemmanypmoeedmgtowhich SRR S
‘ -"‘_"{MOACMallorMOACI.andmorwasapartyorbywhmh:hsbmd. I

g-,‘.(o4) si ' is gl Obligatio) -MOACMa]landMOACLand ,
. hereby attest that they have each miade a reasdnable, diligent and thomugh invesﬁganon
of thilr business records and deferniined that nejther entity has made or entered into any
o ,'con&act,agreemmtmmdenahng,mdudmghgalmthatwaddhavethepotenhal
> to'materially limit, breach or conflict with this Contract and that there is no action, suit, N
'_.-proceedmg,orinvesugauonatlawomhequny,orbyorbcfoteanyUmtedStatesor o - S
Canad;anmt,arbﬂator,admmttatweagmy urotherfedera],state orlocal RIS BT
. govemnental authority, pending agaimst Developer, orﬁmatenedmwrihngagainstﬂle . ,
- Developer, wherein an unfavorable decision, ruling, or finding would have an adverse R
: ="_aﬁectontheva]ﬂltyoffhlsContract,oramateﬂaladvmeeffectonthetransacuons S
_-cuntemplatedhereby : . e 7
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" “nadestiking, inchiding any legal action, tion, that would have the potential to raterially limit,

" Tmprovemests, any potion of ths Project Property, or thelr businesses snd which has the

v ,l ; - . .‘h?‘—i:'-ﬂ - ..'l‘“‘ . -. A‘ ‘ .-l- _. oﬂf . _' .,. : g I , e . . E- . I: -L~
oo esistence of which viould causé it to be in violation of any lacal, state or federal law *: .

27-CR-15-3146 Ce : Filed in Fourth Judicial District Court
: LT ‘ . T -6/21/2015 3:13:59 PM
"~ Hennepini,County, MN

(03) -Mortgsge Consents - MOAC Mall and MOAC Land, ortbebialf of themselvés,as . - |1 .
'we_llastheitsucdessors'andm_igns'.'ﬁerebyagrgetb6ljtaina;aé'oifdablet_:_onseﬁtq:. T B Rt
- xelease from each holder of & security interest in the development rights of of a mortgage -
, . interest of récond in the Project Property for all aspects of the development of o . N
- Subsequent Phase and provide proof thereof to the City as a precondition to the ismance o :
of any City permits for esch Subsequent Phase thereafter, - -+~ -~ .- .

(06) - Valid and Binding Obligation- MOAC Mall and MOAC Limd sgres that - *- . 4
this Contradt shall conistitute & valid and binding obligation of each of them fofieextent = -1 |
. o F .

. 2pplicable to MOAC Mall and MOAC Land respectively, and shall be bindingupon their " -
" -Bucoessars and assigns and enforceable in sccordance with its torms. This Confract and -

- ~the domunients end instruments required to be execuicd and delivered by MOAC Mall = . - SEE B
. and MOACLaid puisitant hereto bave been duly authorized by ol necessasy actionon . T L :
| thepat of MOACMall and MOACLand, |+ oo = .o . oo o :
*(07) . No Fubure Y egal Action or Creatiop of Conflit- MOAC Mall and MOACLand | . | ©

. boeachorconfc i s Contratt au e toprouplyand fully disclosetotis Gty -~ | | i

- -and Authority any such conirdct, agreeme or undertaking, inchuding any legal sction ~~ © - © " ofE

‘affecting any portion of the Project Property, -+~ ¥ .- F LTV s

" '(08)* Dty to Advise of Futnre Les] Actions or Copflici - The Developer of each ©
- Subsequent Phase dgrees to fully and promptly advise the City aid Auihority in writing

. -of any future litigation, claims, mortgages, defanlts, foreclosures or sales affectingany”. =~ /|-

" Party (other than the City or Authority) 16 the Subscquent Phese or ny poftionofthe = . . ] - ;
.~ ProjectProperty and of any atd all complaints or charges miade by a governimedtal ¢ ¢ ..
. mthotky (other than the City or Authority) affecting the Comimitied Public * * - . - - |1 |

 potential to materlally delay or roquite changes in the construction of he Subsequent - | -

“"" (09)", Cotiplisos Wwith Lais * Develope ieprosents that it will crmp mplywihall | .
‘Local, sate and federal Iaws 2 regulitions spplicable tothe development of tho Project”  ~. |4 -

R R ramie B sk 4 R e am pawmen emd rei

Admowlédgenient of F lRe' ¥ sementofco mitted Public m-l remant i

*  a0d MOAC Lind e s kol s e Puic provements s Conmited

~ Public Inipiovéments hirve beén constructed for the Initial Phaisé as contemplated in the - -
" Prior Restated Contract snd acktiowledge that ll f the Cormtod Valie for the Inital . _
- Phase and the next phase of the Froject thereafter, known s IKEA, has been credited -

" towards bll Committed Public Improvemient Costs atibutable to those portians of the <~ = © . |
- Projedt, with the exception of finishing end placing into active wSe proviously uofinished -~ | | -

* FLAHERTY DECL.EX.F . S LA
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she!l space inthe Bloonnngdale s storo basement, whwhWas constmctadm 1992, and any
o otherunﬁmshedshellspace,shallbedeemedtobeanlniﬁaleldeut(mtaRenovaum)
_ solmgasﬁleCountedValuemoemﬁedwﬂhmﬁveyearsofthelmnalcons&ucﬁm

The foregomg representaums are express representauons that the Clty and Auﬂlonty shall be
entifled f0 rely on regardiess of any investigation or inquiry made by or any knowledge of the
City and Authority. The exccution and delivery of this Contractbyths&ty andtheAuthomy
with knowledge of any such bredch shall siot constitute & waiver or release by the City or -
'Auﬂm:tyofanyclalmsammgoutofarmconnecnnnmth suchbreach, The foregolig =~ .
'.tepresentaﬁons shall survwe the govemmental appmvals of the Cxty and Authonty mntemplated .
' by t]ns Contmct. A e : :

P i e L R NI U U
bp— s

e w

R SR (01) &M Amhority:sapubhc bodypohhcmdcorporate
;_‘_j_orgamzedtmderthe!awsoftheStateofNﬁnnesota,isauﬁonzedtodobusmsssinths :
" ‘State of Minnesota, has power to enter into this Coutmct,andbypropemorporateaction
-',l"-v'_'hasbedulyauthonzedtomcuteanddehverthlsContmct. St

: ~T-',dehveryofﬂnsCmactandthcconsummaﬁonofthet:ansacnousheremcontemplated R
* wwill notéonflict with or constitute a breach or defanlt under Authority’s special law or - N
' bylaws, under the provisions of any Minnesofa Statate, or the provisions of any bond, R B
* - debenture, loah agreement, lease, or other contract or agreement to which Awhority§s -
parlyorbywhlchltmbound,orwolateanylaw Tegulation, or order of United States of -
‘ AmencaortheStateofMimesota.oranyngencyorpoli&calsubdtmmﬂlereoforany
; courtorﬂerntjmlgmﬂntmmyprmeedmgtowhichﬁmﬂmntyisorwasapartyﬁrby
o wmchxtmbound. L

(03) Cmsmtentyggt_l Mgl.egg Oblggm Authontyhetebyattcstsﬂmtl
'-nhasmadeareasonable.thoroughanddﬂ:gentmvesugauonofmhusinessmurdsand '
'.'.hasdetemmedthamhasnotmadeorememdintoanymmacts.agreemmor o SN
o s indudmghgﬂachonsthatwouldhavethepotenﬂaltomatmaﬂyhmt, N D
'breachorcpnfhctmththls(!ontractandﬂlat there is poaction, suit, proceeding,or - -
P _mvesﬁgmonatlaworineqmty orbyorbeforeanyUmbedStatescmarbilrator y
o 'admmxstraﬁveagency or other federal, state, or Jocal govérnmental anthority, pendmg,
©+ “against Anthority, orﬂ:reatenedinwﬂﬂngagmnstﬂlemnhonty whetein &n unfayorable
o -aeclsmn,nﬂl_ng,nrﬁndmgwouldhave-matenanyadverseeffectonthevﬁdltyofthis
o Conhacgoramat&nnlaﬁverseeffentonﬂleuansacﬁonscontemplateﬂhereby :

o ] g Obli “non- 'IhsContractandﬂledocumentsand
- jristrarhents reqmredtobe exeécted and deliveréd by the Authority parsuantheretohave 1
" ‘:eachbeendulyauthonzedbyallneoessaryacuononthepartoftheAuthomy This - . - |1
: Conuactcunsnmtesava]idandhindmgobﬁgaumonﬂleAmhontymdnssuwessom S
' ‘mdmlgns,enfomeablemaccordmmthmtem : e
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- jtself, as well its_s'nccessorsandasbigns,hegeby_agxg;es'thatheithgr‘itmtmy'qﬁserof. .

 Authority will make of enter into any contract, agreement or undertaking, including any . SRR £
 Jegal action, that would have the poteaial to materially iniit, breachior conflict with this - . | 4
Contract and agrees fo promptly and fully disclose to City, MOAC Mall, MOAC Land . R

-+ and the Developer (if different than MOAC Mall or MOAC Laid) any such contract, - R &
agreementorundertakmg,mcludmgamysuchlegalacuon. AP O

oo .. Authority's TIF Plags - Authority has established the odustrial .../~ .~
.- Development Disirict, which includes the Project Property. The Industrial Developrént
- District s 2 “project” 48 defined by Section 460,174, subd. 8, of the TIF At. Fach TIF.

.+ Distiict is a “redevelopment tax incremient district” within 1the mesiing of Section -«
' 469.174, subdivision 10, of the TIF Act, and the requisits action With sespect to'gach ",
- 'ipz_m:_el,wjﬂ;_ineach'rlFD_istrigthasheen;akenwiﬂ:iqfom'ygats_‘dfce;tiﬁcaﬁuhs‘jpf_ghp;:-_- I B
'.’.‘.Oﬂsinﬂ-mﬁﬁ!lvalﬂwfﬂlémbisﬂiﬁﬂsProvid.eﬁiﬂsecﬁm-‘*ﬁ%-l"fﬁ,iwﬁd-Gsbfthﬂ_-- I E
, TIF.Act, $0 a3 to assure that the original asséssed valise of each parcel will conttimetobe . -7 |

- partof horigina! assesced valus of the TIF Distict within which the parcel isocated. < £. 1"
" Commited Public Improvemints to hé extont and ss provided in this Contract &~ :

" The foregoing rpresenttions are cxpres repeesentatis that City, MOAC MAILMOAC .
. Land and the Developer (if different than MOAC Mall or MOAC Land) shall bé enfifled toxely

' on fegardless of any investigafion or inquiry made by or any knowledge of City, MOAC Mall, -
MOAC Lsind and the Developer (if diffefent than MOAC Mall or MOAC Land), The execition - -~
. and delivery of this Contrict with knowledge of any such breach shall fiof Gonstitute & Wiveror ©
releass by City, MOAC Mall, MOAC Land snd the Developer (if different fhan MOAC Mall or-
‘MOAC Limnd) of ainy.claiths arisiog out of or in connection with such breach, The foregoing =~ -
representations shall survive the execition and delivery of other documents by City, MOAC - - -
* Mall, MOAC Land and the Dieveloper (if different than MOAC Mall or MOAC Land) to - - -

B L LT N I

-

ity - City represents and covenarits that; -°

s unde:ﬂ:elawsoftheStateomenesota,:smgoodstandmgundersaldlaWS.!s e .
++ muliorized to do business in the State of Minnésots, dnd has the requisitepowerdnd - - '

"~ suthorit ':ﬂqng'ﬁiﬁ,;thmhgﬁy.'mm.inmand_pewfdrm.thgt@rmso'f;hiscmct--' RTINS I
i any other documents and instriments required to be executed and deliveréil bythe . - -

. . -Clty pursiant to this Contract. . - | R :
L7 (02) Ne Conflict wi . Ordinances Indebte orlaw<The -~ - - 3
* - " execution and delivery of this Contract and the consummation of the transactionsherein © .| 1+

- contemplated will not conflict with or constitute a breach or violation under the City’s.
- - -charter or ordinances, or the provisions of any bond, debenture, note, or any other |
.~ évidetice of indcbtedriess, debentyse, loan agreemant, lease, or other Gontract or

*+ ageeement fo which City is a party o by which it is bound, ar viclate any law, segultion, - " - -
- .ororder of the United States of America or the State of Minnesota or any ageacyor 0 T -

18
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o pohucalsubdlvis:mthemoforofanycourt orderorjudgmentmanypmcseﬂmgtowhich )
: _'Cnylsorwasapartyorbywhichltzsbolmd. ! '

, (03) MW_MMQEMEL The Clty hereby attests that it
" has made a reasonable, thorough and diligent investigation of its business records and has

- determined that it has not made of entered into any contracts, agreements or oL CEE

« undertakings, including legal actions that would have the potential to materidlly kmit, - .. R I B
. ~breach or conflict with this Contract and that there is no aciual or contemplated ection, - . - | °

~ .. sult, procegding or investigation at law or in ¢quity, by or béfore any cout, mbitrator, . ,Z REDTRRREITRl B B
- _;."admmisu'atmagency.orotherfede:al stateorloqalgovemmentalauﬂmnty.pendmg ISR SO
~agmstfhe&ty,orﬂneatenadmwnhngagamstﬁw€1ty,wheremmmfavorable st e T T
o decmion.mlmgmﬁndmgwouldhaveaumateﬁallyadverse:mpactonthevahdltyofthe NS R
S Cm'actatwoﬂdhaveamateml!yadvasennpactonthetransacnonscuntemplawd oAy

S (04} Mgmm Thmcontractandﬂwdocumentsand PR I
--'-';‘finstrlnnentsmqmmdtobeexeaﬁedanddehve:edbythe&typmsuantheretohaveeach SRR
- ' 'been duly authorized by all necessary iction on the part of the City." This Contracf - R

. .--consuumsavaﬁdmdbmdmgobhgammontheﬁtyandlts successorsandassxgns, :
. enfomeablemacw:dancemth:tstems .

S .

poal 2 Creati Conﬂmt 'IheClty,onbehalfof

- 1tself,aswellasmsucoessotsandass!gus,hetebyagmsﬂ;atmmeritnoranyofﬁcerof :

L meﬁtywﬂmakeorm:mmmycunuact,agreemmtorunde:takmg.mchdmgmy L I B
" legal action, that would have thé potential to materislly imit, breach or conflict withthis ~ -~ 1§
‘Contract and agrees to promptly and fully disclose'to Aufhority, MOACMaIL, MOAC = |

: -Landandtheneveloper(:fd:ffmmanMOACManorMOAcma)anysuch A B
= eontract,agreementorundmxhng.incllldmgsuchlegalm - R S

o L The foregomg represemaums sre emprgss representaﬁonsﬂmt Aurhmty, MOAC Ma]l S
o MOAC Land and the Devéloper (if different thah MOAC Mall or MOAC Land) shall be enuﬂed"

- .":torelyonregard]nssofanymv&ﬂuganonorinqmrymadebyormykmwledgeofAnthonty, ‘_ -j".';"_ . ’

- d:ffemnuhanMOACMaanOAchd)ofanyclaimmmgumfommchmm

MOACMalI,MOACLandandtheDeveloper(ﬁdiﬁerentthmMOACMaﬂorMOACLand) T R
: "Iheexeq:utionanddehveryofﬂmConuactm&knowledgeofaﬁysu&bteachshallnot R
' constitute & Waiver or feléase by Antharity, MOAC Mall, MOAC Land afid the Developer Gif -

. suchtredch. The foregoing representations shall survive the execution and delivery of other - .- . SRR
docummts byAm‘horiq MOACMalLMOACLandandtheDeveloper(fd:ffetentthanMOAC R

' COMMII'MENTSANDOBLIGATIONSOFTHEPART]ES RPN

BTN gmu cuyandAu:homyhmprmlymmedthenmlopemm R

. -dwelopwrtoworkthhtheAuthontytoaoeomplmhﬂzeredevelopmentofthel’roject?mpmy .
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L]
. .

T i A b . TS o Pty i
constracted.” It is anticipated that the completion of the remaining portions of the Project will be

- aocomplished over iultiple Subsequent Phases and incorporate construction of Improvements on
. varioiis parcels vithin the Project Property. The provisions of his Contritspecifyhe .. -~ - - |-

~ conditions applicable to construction of Improvemerits on the Projeét Property that occur after =~ . -
- the date of this C‘pntract,asw‘gllascomtmctiopvof Improvements within some portions of the : SR N

N I

- adjacent rights-ofway. - ..

e Iﬁs_cgn_st;upﬁonof_SubssqueﬂtPhaqqswﬂldepenﬁupon_fuxmemérkétamdemﬁp&ic' A LI
conditions, and shall be s the sole discretion of Develope. The Prelitninzry Developuicnt Plar - A
+ for the Subsequent Phases of the Project contetniplates 5,600,000 square feét of Develpper s ..

- associated plant ad equipmet,to be kept i good repie and enpition. D

. " reasonable-efforis to iect all requiremens of all local, state, and federal laws i

- 2. fhat mins b obtaned o et before he Project may be consradted.

33 Donlages ommimeatto Katslo s Pt g -Deviope's .
undertakirigs porsuant to this Confract are for the sole purpose of redevelopment of thé Project -
Property pursuant to this Coniract and for no ofher purpose. The Developer recognizes that, in

. mvallabloby local, s, andfedra governments oo of king w4~ | |
reﬂevelopﬂlsntpossibh' VLT e .'l':.""- A ._"f'T_;.;;;:' IR SR YRR

.. - the qualifications axd ideritity of Developer are of particilar concemto City'aad - . ¢
-~ Authority. Developér further rocognizes thit jt isbecause of such qualifications and jdenticy that -
 City and Authority are ehteting fnto this Confrect and, in 50 doing, are relyingupon the = . -
.. Developer's represéntations & to its capabilities eud Sriancing and ifs schedulefor = .~ . -
.+ Commencement of Copsttucticn and cormpletion of Developer kmprovernents for the Subsequent <~ |1+ -
. Phases and peceptarics of the undertakings and obligations of Developer purswant tofhis” - -+ | '

£ 5 - Orio o ot Secondiry Developers ey piricipateln ~

3 . 3.4 ) R D
. mdevelopmentnfmepmjeaorpﬁmommmoipmwdedmateachofmemha&bm@wed L
. by the Authotity and Gity anel ol Gevelopment undertken by the Sccondary Developers shall be .~ . [ ¢
.. - insocordance with the tefms and conditions of this Contract and City Cods. ASecondery -~ = | -
- Developer approved by the Authority shall have the right to participate in the dovelopmentofthe. ©. =~ - | - . -
- Pmjeetprovided thar [T R

. FLAHERTYDECL.EX.F - = . . 21!



I ‘thanmeoftherequestandmayinclude,mmouthmﬂahon.
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(01) The SecondaryDeveloper is approved by the Authonty in the form nf a
: .::esolution, .. ‘ .

q.

Sreecrumarey rrT—
i e IR . it AR R M g

(02) AlldevelopmenttmdertakenbytheSeoondaryDeveloperisinacoordance
.--mﬂ:ﬂletermsm:dcondltionsofthstuntmctandeyCode _ HS
, (03) TheSecunﬂaryDeveloperagreesmwﬁungtotakenuacuonmderogauon R
: oftheDeveloper s obligations under this Contact, exceptasoﬂxerwmeprmdedhm SRR N
:ormﬂleRedevelopmentAgreemantfortheswsequentPhase. ' L 2 B

S AnyDeve!operhnpmvementsmnsuumdbyaSemndawDeveloperoraPm
. - Sugcessor Developer shall be included in calculabngthe value of Developeu: Improvements for
' ..ﬁleputposesofcerﬁfymngbedVaiue T

_ﬁDeveloper will dedicate or canse to be dedicated all pubhc easements ami right-of-way andnghis e
~_of access reasonably required for Public Improvements or pomons of Pubhc Improveﬂ;ents 'lymg &
‘mthinornnthefroject’l’ropertyatno cnstto Czty e

B : ion -Developeragreestopmwdedetaﬂedﬁnanml-
;mfonnaﬁoninaﬁmelymameruponthe:easmable:equestofﬁleC:tyurtheAuﬂmntyﬁsuch :
: mfomaﬁmxspmwdedaudheﬁinconﬁdencepmﬁant&nﬂwmsﬁngmﬂﬂmemfﬂmﬁﬂﬁy

- agreeinent(s). This information shall be relevant to the Subsequent Phase under consldetahon at

(oD, adetaﬂed'nevelopmem&o Forina for sach Subsequent Phise orSubphase o
- development for the purpose of the Authority’s Section 7.2 analysis of the project’s - T
e feasibmtyandits demonstratedneed forpubhelmprovement mvestmentbythe(.‘.ﬁyer B
. Authorty; T

. ‘(02) detailedmfonnatlon :elatmgtotheﬁnanmal condrtion ofDeveloper. ' ._ -
| "'5‘;}(03) adetaﬂedreportefmyemungencumbrmeesonanyporhonofﬂ:eho;ect

Propettyandnnyoth&tﬁnamialmfoﬂnahonhavmgrelevaneetotheloanmvalueraﬁo ST I
_ :forthepmposebfﬂleAuﬂmnty’sSectiun?.zanalysmofwhetherormtihe o Tt
" " encumbrances or financial comofmeneveloperpose ammreasnnablensktothe R T I
.nghtsofﬂleAuﬂmmyor&tymdetﬂﬁsConuact;and AR A R

; A_'.';(04) derailed TEp ortsofthepmposedandpemanentconsuucuonﬁnanemgforthe RS (L
. ‘,.'--oomplenonofaSubsequentPhaseorSubphasesuthaﬂhemtyandAuﬂ:outycananalyze A
. the adeguacy or seciirity of that construction fianting. This detalledfinanciel . o o f )
* . information may inchide, in the discretion of the City or the Authority, wimouthmltatmn, o pE
:thefollowingmthrespecttoneveloyeraswellasltsparentcorpo:ations,orother D E
. controlli entiﬁesmcludmgwnhouthmitanon, o

b aruclesoforganmauonandbylawsandanmendmentsthmto. |-

ﬁ.) oorporateorgamzat;onal snucturesandoﬂieers' ' "

21 :'
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_ m.) : audltedﬁnanctalstatementsforthreeyearswnhtheau&torsreports -
e iv.‘-’).""-::_.comoratecredrtreports, o ‘. C - S " . E
V'.)" .ahstandanalysm ofallﬁxedandvanableexpenses, : _
"._ v1) _'._-'-_a schedule of ﬁxed assets along mthﬂlelrunencumbered valuatxon, | ;

L vii) a descnptton of depreelauon and amorttzauon methods and changes in
: ' accountmg methods over the past five  years; :

| '"f.'"':,fasched.neofaumdebtednessandconmgentuabmﬁes,

e ] O

wa'ble and accounts payable,

fomi ;L

AES

. m.atenal contracﬂzalobhgatlons,and SR

v
a

'. :";pendmg?or threatened lrugatton agamst the Developer,

o f_]f the Ctty orAuthonty regects the financtal ﬁfomanon prowded bythe De‘veloper as SR
" -madequate, it shall do'so in writing speclfymg the basis for the rejection. : Developerﬂlen e
- must subnnt adequatefinancml mfomlauon w1th1n 30 days of such re_;ectton. TRt

3 7 Destroyed Value Con_amatlon Developer agrees to compeusate the Authonty SR
. oor Ctty for Destroyed Value as of the.date of Clomng on iny Subsequent Phase that requires the
'destmctmn of all or & portion of Committed Public Improvement, in an amount to be agreed S
‘upén in the Redévelopment Agreement for the Subsequent Phase. This obligation shall termmate EEER
uponthe eaclier of () the ContraetTennmatlonDate, (b) the expiration of the mutually agreed . - i

) . B . "
v s e pimaim et 4 e e o oo e <o s

i upon useful life of the Committed Public Improvement or (c) the transfer of ownership or titleto -~

- the CommlttedPu'bhc Improvement to the Developer (which fransfef shall not ocour earherthan A
© 20 years from the Comnpletion of Construgtion of the Committed Public Improvement). The. .~ - . = i
- . Authority:agrees to depaosit f funds pmd by the Developer 28 compensauon for Desttoyed Value m o
_the Pubhc]nvestmentl-"‘tmd- _ :

. " 38 - Pai‘ties”R onsiblhtt"' egarding ¢ : \p oval Developetwﬂuse._":_
o allreasonableeffortstoobtamthe reqitired permits and approvals of local, state, and federal - ..
: .govemmentsandrelatedagenmesforDeveloperImprovementsandCommtﬂedPubhc R R
-'Improvementsatthel)evelopers expense, Atﬂterequestofthe])eveloper AuﬂlontyandClty R T

. - will prowde t‘helr oooperatton and assnstanoe ina tnnely manner in obtammg such pertmts and : £
i approvals L , T RS 1
L Pursuant to the provxsmns ‘of Minnesota Statutes Section 462.358, subd. 3¢, unless Developer’s - . 1

© " 1ights heretmder have beén terminated pursuant to Section 12:15 of this Confract, no amendment |

" tothe Ctty s Comprehenswe Plan or other official control that is inconsistent with this Contract E
. orthat would curtail any development contemplated by this Contract. shall apply to the Project ... i w N
until the Coritract Termination Date. This provision shall not prevent ameéndments to the City's . £

- Comprehenswe Plan or other ofﬁclal land use oontrols that are oonmstent wﬂh th:s Conlract, and

 FLAHERTY DECL. EX. F < 1



e 'deslgn,mennerofconstmetlon,cost,flmdmgsource,ummgofconstructxonandplacementof

o ‘constructed by the Developer) 5o as not to delay the construction or opening of the Subsequent |

o -":acoordancewnhtheapprovedF’malDevelopmentPlansasxtdetennmesarerequnedtoservethe “

27'CR'15'3.146 . . C Flled in Fourth Judicial District Court
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. I 1

S T

.- that would not curtail development contemplated by this Conh-aet where such amendments are - .
reqlm'ed by laworanyotherchanges in the systemplaus of theMetropohtan Councﬂ ‘ '

3 10 City's Future Lend Use The City shall approve Subsequent

Final Development Plans for the Subsequent Phases of Developer Imiprovements if such plans =
 are substantially consistent with approved Prehmmary Development Plans and are not i in confhct
with the development intent of the Parties as set forth in this Contract, and provided the
* Subsequent Final Development Plans are consistent with appheable Clty Code requlrements the
Comprehenswe Plan or other Clty ofﬁelal controls. 7

- The locatlon, type,

' _T:; Public Tmprovements and Committed Public Improvements shall be as approved in writingby =
. " Developer, City and Authont_v prior to Commencement of Construction. The City will (hllgenﬂy s
' oonslructthePubhc Improvements (othetthanCommltted Public Improvements tobe "~ - e

. ‘Phases, Upon pehtlon by. Developer, and following notice and hearing or; proper waiverof
* Minnesota Stamtes, Chapter 429 rights, the City will construct Public Improveiments in

: ‘Subsequent Phases of Developer Imiprovements. ‘The cost of Public Improvemenis maybe -
 specially assessed in accordance with Minnesota Stautes, Chapter 429 and the Developer may in '

.. tgsole dtseretxonelecttoueatalloraporuonofsuchspeclalassessments against the Project
| 'PropertyoroostsasComm:ttedPubhchnprovementCostsandmbmtanlmprovement R

' .Rennbnrsement Cernficate w1th respect thereto a prov:ded in Sectlen 13 hereof

N Pubhclnvestmentmthel’ro;ect- ToﬁnaneethecostoftheCommlttedPubhc

- ementstobelmdertékenonoradjacenttotheProJectPropeny asauthonzedbytheclty
andAuthorit_v the&tyandAuthontywﬂlusePubhc Investmentmaeeordance thh the fon
scheduleshownmSecttonIZofthisContraet. _ o -

- '— . 5 :. . . - - - .o R figt ot . -Authontyhﬂeby
¥ agrees that it wil detem:meby resolutzon that the Public Parkmg Facilities for the Subsequent -
Phases ate to be constructed in connection with a “development™ within the meaning of - ‘

' ".anesota Stamtes, Sechon 469071, subdivision 5, which provzdes the authonty forthe

- .‘"- Authority to Gonstruct ceitain struemredpaﬂnngfacﬂstws without compeunve biddmg
* . Accordingly, the Anthonty shall bé responsible for financing and constructing the Public Pa::kmg
' Facihuesmthoutreqmrmganypubheblddmg totheextente]loWedbylaw ST T

. a4 Mﬂm TheAuthontyshallmrhallyownall .
. componentsofthePubthlaza,andDeveIoperrepresentsandcovenantsﬁmtnwﬂl,m R
- consideration of One Dollar $1.00, orothervaluableconsﬂerauonnmtua]lyacceptabletothe FEER
Parties, lease sufficieiit ground area within the Project Pioperty to Anthrity prior to s :
'_-amommodatethePubthlazamconnecuonmthdevelopmentoftheSubsequen;phawsof o
Developer Improvements. DevelOPﬂ'iisl'%thatltmllmanagethePubthlazasothatmopen L

o to the public. Developer shall maintain, equip and operate the Public Plaza constructedin =~~~ " . ,3"‘

i 'conneetxonmththePro_tect TheleaseholdmterestofﬂleAuthontymthePubthlazareal om0 T
estatewﬂltermmateupontheeaﬂlerof (a)theContractTermmanonDate,(b)theexplratmn I

" FLAHERTY DECL.EX.F = 24



. ‘." .; ‘Developer represents and covenants that it will, in consideration of One Dollar $1.00, o other
... valuable consideration mutua]ly aceeptable to the Parties, lease sufﬁclent area of the Project -
-« Property to Auithority prior to the Comméncement of Constiuction io accommodate the Pubhc

27_,C-:R_15_'3'146 : S ) Flled in Fourth Judicial District Court
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. date of the separate Ground Lease for the Publrc Plaza in accordance vvlth its terms; or (c) the
- date on which the Authonty receives complete Public Plaza Rermbursement, asthattermis .
defined in the 2011 Funding Agreement, for the total conversion of the Public Plaza frompublic =
" to private use. Notwrthstandmg the foregomg, inno case shall the ledschold interest of the . -~ R
" Authority terminate prior to the latter of: (g) the date of retirement of enybonds forwhichthe - - 7 i
~ 'Plaza serves as security; or (b) twenty years from the daté the Certificate of Occupancy is issued T
for the Plaza. The Authonty s leasehold interest in the land requrred for the Public Plaza shall be
shown on a recordable document, and as a permrtted encumbrance on atty mortgage financing of -
-~ the Project or Developer. Improvements Developer shall advise any mortgage lenders of this
- * . permitted encumbrance and cause it to be reflected in all mortgage financing documents L
T apphcable to the Pro_]ect or Developer Improvements Authonty agrees to subord.mate 1ts o ; TR

- | _:_ accept any successor of Developer under the Pubhc Plaza lease and management agnet.
. The ground lease for the Public Plaza must contain at ammrnmm all of the term and condlttons
) ;_:_._set forth in the2011 Fundmg Agreement. NEERS : R

. 3, 15 Publrc Parlrmg Facrhtres Leasehold Interest The Authonty shall nntlally own all L :
components of the Public Parkmg Faclhtres, with the exceptron of surface parkmg ‘and ¥ L

" Parking Facilities in connection with the Subsequent Phases of DeveloperImprovements : R
: Developer agrees that it will, in furn, ianage the Public Perkmg Facilities to be constructed by EEIETE

- :orpardforrnpartbyl’ubhchvesnnentmamannerso thatthePubthaﬂnngFacrlrtres are

* Authiority and City shall review and approve plans for all Parking Facilities, includinig Public

"~ leasehold interést of the Authority in the Public Parking Facilities will tetminate uponi the earlier =~

‘primarily open to the public and serve two or more uses or structures on the Project Property.

. Parking Facilities, which plans shall be prepared by the Developer and shall show where and -
- how the Parking Facilities will be mcorporated into'the Project. Developer shall maiptain, equip -~
- and operate all Public’ Park.mg Facilities constructed in commection with the Project. The B

of (a) the Coritract Termination Daie; (b) the ‘expiration date of the separate’ ‘Ground ¢ase for: i
_ the Public Parkmg Facilities accordmg to its terms; or(c) the date on which the Developer pays e
SR Destroyed Value for the removal or replacement of the Committed Public Imiprovément. - "o LS
. ‘Notwrthstandmg the foregoing, in ho casé shall the leasehold inserest of the Auﬂmnty terminate . -
- ‘prior to the latter of: (a) the date of retiremént of any bonds for which the Public Parking S
" Facilities serves as securrty; ot (b): twenty years from the Date the Cettificate of Occupancy s
: rssued forthePubhc Parking Facrhty The Authority's ieasehold interest in the land requu'ed for B
’ ""'Facrlrtres shall be shown'on arecordabledocument,andasapermrtted S

o eneumbrance on any riortgage ﬁnancmg of the Project or Developer Improvements Developer ..

shall advise any mortgage lenders of this permitted encumbrance and cause it to be reﬂected i R o
. all mortgage ﬁnancmg documents applicable to the Project or Developer Improvements. ~© - - T e
- Authority agrees | to subordmate its Ground Lease to any mortgage financing obtainedby -~~~ 7 o

o Developer aind agrees 1o recognize and accept any Permitied Successor Developer under the

| ’.PubtharkmgFaclhtresleaseandmanagementagreement. . S Ea

R 3 16 Executron of Ancrlla_rz Ag;;eements The Partres agtée to negotlate in good fa1th ;
. and cooperate n the proper execuhon of ancrllary agreements that serveasé condrtron to the

- FLAHERTY DECL.EX.F s
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ng'ﬁts and responslbﬂlms set forth in th:s Contract; such ancﬂlary agreements are essenﬂal to

eaih; ‘Subjequent Phase and must include, without Timitation, the following: 1) ¢onsent and -

: suﬁordmaﬂon agreements ‘ar the release by all holders of a mortgage interést ih that portion of

Projeot Pmperty under development 2) a Redevelopment Agreement as  defined herein; Ia.

- development services contract for the construction of Committed Public  Improvements; and 4) a

" - 'Giounid Lease as defined herein. [Ancillary agreements may also include: 1) a special fonding .-

. agreement with respect to Public Improvements benefiting the Project Property or Projectthat = =~ |

are constructed by the Clty within pubhc right of way or cuiside of the Project Property;and2)a .~ - .
site development agreement requiring the fulfillment of the oond:tlons of development approval : '

: estabhshed by the C:ty Counell for the Subsequent Phase L R

S 317 ResmneNeg_oﬁahons—Theparhesagreethattheywﬂlresumegoodfaﬂh
. -;"negonauonofﬂleMasterRedeveIopmentﬁonttactforthepurposeofguaranteemgpubhc PR
'_-,.'fundmgmther_]ectfortheSubseqﬂentPhasespromptlyaﬂerthel\ﬁnneso&Legstaﬂxre ST VO &
© authorizes financial sources for the future funding of the Project, suchastheauthonzanonofan IR
**  extension to the TIF Districts, ashareofFiseelDlspmuesﬁmdsorotherstateorlocaltax
oo -revenuededlcatedm‘thePro . e ]

o 3-18 d;__AddItlonalRem 'IheDeveloperherebyconsentstoﬂ:eCﬁy slmposmonof,
‘thefoﬂowmgAddmm Reverines: 1) one-pexcent additional on-site admissions tax; and 2)the. .- . -
. additional one-percent on-site lodgmgtaxforthepmposesmthonzed byLaws of Minnésota - -
- . 2008, Article 5, Section 28, subdivisions 1 and 2, for a period to commence within 365 days of .
X theEﬁ'ecnveDateofthlsConnactandtoconhnuetmﬁltheearheroftheContractTemnnauon g
' DateortenyearsafﬁertheEffeohveDate - _ S

ARTICLE 4

ASSIGNN[ENTS AND TRANSFERS

— 41 :TransferandAss:% - Nottansferof orchangewﬂhrespecttn ownershp T
' maSubsequentPhaseorypartthereof,oranymteresttherem,howevesoonsmnmatedor A
. ‘oteiiring, and whefher voluntary 6r involuntary, shall operate to deprive or limitthe Cityor .~ .~ . .~
' AuthontyofanynghtsorremedlesoroontrolsprowdedmorremﬂungfromﬂnsConttactmth'_ R
'_respecttothePrqlectPropertyandtheeonstmctlonofSubsequentPhasesthereonthatCltyand_u_‘-;‘ T
© Authority would hive had, had there beén no such transfer or change.- The Developershall * * ... .- -
. suhmlttothemtyandAuthontyforrewewallmstmments andotherlegaldoelmestsmvolved o
' in'effecting transfer, I a transfer i§ inade to a Permiitted Successor Developer or anappmved e, :
- Secondary Developer orif the CxtyandAuthonty approve ahensfer.theC:tyandAuthonty
ghall ::elease the Developer from its obhgauons under this Coniract to the extent that the
Developer s obhgeuons relate to the Subsequent Phase, Subplmse or other real estate bemg

- .ﬂtmgc’_bhﬁl'ﬂﬁ Underaﬂorherclrcmnstanoes,mtheabsenceofa LT
. pemﬁcwnﬁenagreementbyﬂleAuthontytotheoonmry no transfer or approvalbythe - .. . . -
. Authority thereof shall be deemed to relieve Developer orany other party bound in any wayby © - - -
" this Coritract or otherwise w1threspect tofheconsttuctmn of aSubsequentPhasefromany of its .
C obhgauonsmthrespectthereto S kR N

25
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L '-'IhePaTtyseehngtoextendthepenudfornsperfonnamemderﬂ:e&ntractmust.mthmm
S __daysa&erﬂasbeglnmngofsuchUnwmdiﬁléDelay,mhfyﬂJsoﬂleersinwritmgoftbe :
camesﬂlereofandrequestmext@nsmnforpeﬁormmce of ity obligauonsforthepeﬂodofthe Lo

2..7'CR'1$'3146 . - Filed in Fourth Judicial District Court
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o ARTILES.
| - CONSTRUCTION OFPHASES =
51 'sedl“" inary Devel tlesandFmaIDevel entPlang~ .~
L (01) TheDeveloper,asreqm:edbyﬂleCltyCode,mlisubmatmﬂaeAnthonty o
C revisedelmnaryDevelupmthansandFmalDevelopmmPlansforeach § 7.
X ';__:_'SubsequentPhaseofthe'Pm_]ect. el AN

N Ty :Clty_:dAuthomyshallrevmwandapprove,mwﬂnng.theFmal
PLE DevelopmthlansforSubsequentPhases ofDeveloperhnprovcmentslf :

" fhe Final Dietelopiéat Plass re consisient wiih this Coitaét 86d aein
" confoinance with the City Code. Comprehensm Planandmher -
apphcable ofﬁclal commls

: eumefomommencementandoomplenonofconstmcuonism ;
- confonmancew:thﬂns Connact auﬂpubhcﬁnancmg schedules and

i) _’-f..‘-mﬁvm ofmmtby Developenmaerﬂns Contracthas ocwrred andls
_"‘-'..;.;'.::_.rcontlnumg ‘ & P

.,_;,’(03)'-._.;'Ifa&erapprovaltheDcveloperdesnéstomakemymatmalchangem :

B li ©or Final Development Plans, the Devéloper shall first m:bmitthe
. pxoposeﬁd:angetotheC:tyandAuﬁmmryforappmvalmwnﬁng. Wiherevised . "
R 1y Deve 'PIansandFmalDevelopmentPlans,asmodiﬁedbyﬂm SRR I I
‘ -._-.'.'proposedd:ange,mnformmﬂlemquﬂemmmafﬂmAmchwﬂrespecttomch EERTRRTP K I
. “previoiisly approved fovised mary Development Plans andFmaIDevelopment AR "
- U Plans, ﬂleAnthontyandCntyshallappmvethep:oposedchangeandnoﬂfyﬂ:eDeveloper Y

- in wilting of iis approval. ‘Such change in the revised Preliminary Development Plans
',',j-andFina‘.lDevelopmentPlanssha]l,manyevent,bedeemedappmv,edbyﬂlecnyand T _
S "lplessrejeaedmihﬁllzﬂdaysafterrecﬂptbycuyandmmmty mwholeor RN
VR _.pa:t.'bywﬂttpnnoueebyﬁxeAuﬂmntyorthe&tytotheDevelopersettingforﬂ:nin LR

of its obligai _nsioconstructandcompletaﬂw SubsequentPhasesofDevelbper S e
_ImpmvememslftheCltyandAﬁthuﬂ;yfmlmmmrandactonﬂleFmalDevelopmentHans R

- for the Siibsequent Phases in aécor ‘with Minnesota Statotes, Section 1599 foedsble -~ = - -2 o . -
‘oonstmctmntocmnmenoe,oriftheCityorAuﬂmntyhavecausedmEventofDefaultorifﬂle S T
occutrence of an Unavoidable Delay requires éxtension of the time or times for petformance, -

' Unavoidable Delay If a Party fails to send such notwe w1ﬁun 30 days after the. begmning of ﬂ1e

. FLAHERTYDECL.EX.F |~ ~ . -+ 27



St ~Coritract witha copy of any, notice of defaiilt when it delivers such notice to theDevelopef The
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PRt IR A

clatmed Unavmdable Delay, but notlﬁee the other Parttes durmg the penod of Unavordable Do
Delay, the Party shall be entitled to extend any applicable time period by the time period equal to ‘
the difference between (2) the time period of such Unavoidable Detay and (b) the number of days '
" from the date of the commencement of the Unavoﬂable Delay to the date of notification of the
_otherParﬂes less 30 days IR ‘ ,

ARTICLE 6
PRIVATE FINANCING :

B 1 F' g Sub_]ectto the restncttons and lumtal:tons of this Arttcle and :

\ pheable prowsmns of this Coniract, the review by the City snd Avithority of eviderice: of

: fi.nancmg eommrtments and encumbrances on the Project Property obtained hereafter for .- .
- Subsequent Phases, shall be to determine that the financing commitmeiits and encumbrances do
Dot pose an unreasonable nsk () Authonty and City and that Authonty and Crty, upan review of .

. .andwrllnotlmpatrtherxghts ofAuﬂmrttyandCrty urider this Contract. IftheAuthontyorCrty T R

'-re_;ectstheewdenceof ' 'asmadequate, nshalldosomwrmng specifying the basisfor -~ & ...
the fejection.- TheDeVEIOpermustthensubmrtadequateevrdeneeofﬁnmcmgpnorto PR
i Comma:cement of Construcuono theproposed SubsequentPhase. .

o of Notlce of Default to Mort 2  Whenever the Authonty or Ctty shall
. dehver any nottce ot demand to the Developer with respect to any breach or default by the . -

: Developerm its obhgattons or-covenants under this Corifract, the Authority or City shallatthe -~ - .
same timné forward a copy of such notice ordemandtoeachholder ofanymortgage,Seccndary e
' "Developer énd Permitted Successor Developer anthorized by thi$ Contract at the last addressof -~ - -
" such holder shown in the tecords of Authorrty Tt shall be the obligation of the Developer to o
" provxde oh an on-gomg bas1s, the curtent coritact inforiation for each holdér of a mortgage. -
. Failure of the Authority or City to delrver a copy of the notice or.demand to any mortgage holder
, shallnotaﬂ" ctth ' ‘thontyor "ty’s nghtsmthrespecttctheDeveloPer ,

. ' &5 ¢ 'ontoCureDefaults Afteranybreachordefaultreferredtom i e
' -fArhcle 12 hereof byDeveloper, each holder of ariy mortgage authorized by this Contraét shall
. have the nght, at its optton, o cureorremedysuchbreachordefatﬂt (or suchbreachordefaultto
- the extént that it relatés to the pait of the Project Property covered by it§’ mortgage) and toadd
" the cost thereof to the mortgage debt and the lien of its mortgage. ‘If the Developér i isin default
' under Article 12, the Authonty shall prowde each holder of any mortgage authorized by this

- holder of sisch inortgage shall have the right to cure.or remedy such default within a reasonable . ]
.'hmeaftertheexprraﬁonofbevelopersnmetccm'esuchdefault nottoexceedsmmonthsafter_';. Sel s
':theexp:ratronofDeveloperstrmetoeure. DR R IS LT ST

R Authority’s € ttontoCure Defaults Ifthel)eveloperts mdefaultlmder any SRR
_mortgage authonzed purstiant to this Article 6, the morigage holder shall provide Authority with- @ - :
. acopy of any notice of default that it delivers to Developer within ten days after it delivers any- i
. such notlce to Developer If after 30 days after recerpt of said ncttee. the Authorrty cures any

27
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' the Cliyand Avihia -
-+ Committed Publxc Imptavements, except as specifically set forth below in this Article 7. Failure
o .tomnkeatimelyoemﬁcanonasto’lhesecostswﬂlresulth:wmvatofmﬁ:tmclmmaﬂhe
' ‘25 Counted Value, unless such failure is due to circomstances beyond the reasonsble

- 2-7'CR'15'3146_ . . C S F|Ied in Fourth Judicial District Court

: monemrydefauummmmeneesmeacumnecessarymcmanynonmwemydefMt(and
cares such defailt within a reasonsbls time, not exceeding six months afier zeceipt of said

,nouca),ﬂlenthemortgageholdersha}lnot causettletother_yecttobetmsfmedbasedupon L

o default of the Developer.

65 MMymMgagem&eHOJeﬂMpenyWMchmmwmedaﬁer
' thedafeofthxsContractmustoontamtmnsﬂ:atdonotconﬂmtmthﬂmtezmsofthmhucleﬁ B
TheDevelopersha]lsecm'eﬂ:eagreementofthemortgageholdertothetermsandconduimsof S

'mlsc l I."-

7 inati nts - (htyandAuthontyagreeto
: reasonably negohatzand consider the execution of -amendments to this Contract, subordanauon :

| - agremnents,oroﬂaeragreemmﬁreasonablyrequnedbyﬁenevelopet slendersrelatedto . & I
- ﬁnancmgforﬂwSubsequentPhases,pmuded however,fbatthemtyandAuMﬂtyahallnotbe o R

: 'qulmedmmermmchmendmmtwrsubommonagmemmifthemndmentsm
R ;‘subordmauonagreemenrsdonotadequatelypmtectoroﬁzermsedomatenaﬂyalterthe o
o flegMnatemterestsmdsewntyoftheAuthnntym&tywn&mspectmﬂ:ePrqm :-"--'vi o

' gnci —TheDeveloperagreestoprowdetoﬂ:le :
o Amhontyandthecnyawmennouceanddempnonofmypmpmedencumbmmemme
" Project Property including, bat not limited to additional mortgage finanicing of restrictured - :
mtgagﬁmndngmthehqiect?mpeﬁy.wnhdehwrynfmemucemddescnpummleast

_ 60dayspuortoﬂaeclosmgdatcthmon.
U Ammaer.
' mucmovmvmmmcme SRR
od Vilue - Timn ification - TheDevelopernmstsubmitan

T 6/21/2015 3: 1359 PM

Hennepm Counpty MN

: Impsrovemmtkembmemmt(!ernﬁmte, a.longw:ththacun‘entcuhﬁcaﬁonof&mted\’aluemi b

ity within 365 days of the date on which the Developer expended funds for

conuuloftheDeveloper. NocostsshallqnahfyasCountedVa]uewheretheDevelopersubmits

L ",,'__thecostsforcerhﬁcmonmmethmﬁSdaysaﬂarofﬂmmsumceofaﬂmlCemﬁmteof
" Qccupancy for the Subsequent Phiage wnless: (a)ﬂ:ecostsoonsumpattoftheappmvadl?inal 1
DevelopmentPlaﬂ,{b)thccompleﬂonoftheSubsequmPhasehasbeenchayedforobjecuvely A

* reasonable business purposes such as, but not limited to, completion of finish work of
g complenon of tenant improveménts I space that has 1ot beén previously occupied oF in e or -

 for approved renovatioins {as desciibed in the defiition of Counted Valie); dod (c) fhe costs are -~ -

- cortified 06 later than five years after the issuance of the final Ce:hﬁcateofﬂocupancyforthe '

' Subsequent Phase; Costsmau:edmofﬁmshmgandplacmgmmactweusepwwously

' '.?-:ﬂﬂmshzdshellspaeeshallquaﬁfyas(:ounted\falue,solongasthecostsarecemﬁednolater .
.ﬂmnﬁveyearsaﬁertheissnanceofaCert:ﬁcateochcupancyforthatspaoe.Whereﬂleabove-".

.~ described delayed imipipvement costs are not certified within the prescribed pesiod, the costs -
: 28
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b
andCxtyinthefonnofaresolmonmrespnmetoareqwnsubmttedbythebeveloperpnorm e a
ﬂwcommmcamentofuonstmcuonorassoonasareasomblyunamcipaﬂeddelayin N R
construcuonmmplehonlsremgnized : O : TR R St
72 PmtofdeembmsemmtforCommmPub]mmMCostsfor oA
mM—NmWMMdmgmy&mgcmdhmmmmecm ‘aiy and all SRR B
Public Investment for Commiticd Public Jmprovements shall be limited to the Pes Phase Public =~ .~~~ 1 ~
Investment Ratio sef forth i this Axticle 7. This subsection constitutes the successorto Section. R
.- 92(05) ofthePﬂorRestatedConu-actforpmposemfpnorrefermesintheLawsofMinnssota. -
. Developu'shaﬂbcresponsibleforﬂlepayment(orrembmsemmtofthe&tyorAuﬂmntyfor 7
' ﬂlepaymeut)ofallComm:tmdPubthmprovementhsts provided that after Commencemént -
' ‘-ofConstrucﬁonDeVelopermaypmvxdeforthepaymentorrmmbu:smant for the payment of _ o
. Committed Poblic mproveéments Cosis in the manner provided in subsectton(OI)or(OZbelow R B
: "-'nndsubjecttntheapphcablePerPhaseInvesnnﬂntRauosetfonhmsubsectmns(03),(04)01' R :
' ‘_=(05)below Ny - S NS : :
forRennbmement Ifarequestforre:mbmt e A
. forCommlttedPubthmpmvemmtsisnmdeconmwmmconstmcMofﬂle TR
" Comiitted Public Improvements, Developermay.subjecttuﬁlehmmtmnsofth:s T

* -~ Section7.2 of this Contract, requeetfundsﬁumthePubthnvahnentFunddeﬁxcatedto O
- ﬂzepaymentofConmitmdPublicImpwvementsmeuherpayormmbmsebeveloperfur T
o imcostsofcunsuucnonofCommuedPubhcknprovmntsuponsansfymgﬂle ST i
- requirements for an Improvement Reimbursement uniler Section 7.3 hereof, Tothe . - - " .
v _-extentfundsareavaﬂable,Auﬂlontymlltlmelyrmmbursel)evelopﬁforﬂ:ecostof : TR I
: - -Comstruction of Committed Public hmprovements. Where available funds ate insufficient. -~ =~ |
© 7 toreimburse the Developer or otherwise to facilitate the construction of strictured - :
- patidng facilities purswint to Minnesota Statutes §460.07¥, subdivision 5, or othér ;
. approyed Committed Public Improvements, theAuthnntyshallissueTIFrevennehoqu o
; "fpmsuanttohﬁmesotaStaunes§469178.subdlvismn4 in ais amonmt sufficientto - - -
- mimburseDevelopenfandonly:f.baseduponﬂleAumnty’smeasmablepto;ecuonof
: " ftawe TIF Reveres, thoge futuré évemmies will be equal to or greater than, 125% of the

;'_:..-debtserviceunthebondsorthethencmentmatketcoveragemﬂo whicheverisgreater_l'

S 102)." MMesthrMEmem Ifarequestforr%msement TR ‘
L -forCnmmiuedPubthmpmvmmtslsmadeaﬂercms&ucﬁonoftheCommmdPubhc' EEVERNRTTNRS S
"+, Imiprovements is completed, Developer may treatits prior payment of Commiitted Pubfic - - - R
*. ., Improveément Costs as an fmproyemesit Expense urider the Public Investment Fusid.* ..~ .- © - o
S _~fUpdnsaﬁsfyingﬂlemmmemenmfmmhnprovmmtRembmemmtmderSechm73 s et
" hereof, Authority will timely reimburse Developer foi the cost of construction of -+ . N R
"'-_.CommlttedPubhchnprovementstotheextentﬂ:atﬂmaareadequateproeeedsavaﬂablel- IR

“in the Public Jvestment Frind, %mavaﬂableﬁmdsmmﬁﬁcwntmrembmeﬂ:e '_ RS

: 'Devdoper,orothmemfacﬂmmﬁemofs&ucmdpirﬂngfacﬁlﬁes IRV O
" "pursuant to Minnesota Statutes §469.071, subdivision 5, orofnerapp:ovedComnntted S
Publlchmovemﬂs.the&ﬂhontyshﬂlmmamrwmuebmdspmumttomm AR I
- Statutes §469.178, subdivision 4, i an amount sufficient to reimburse Developerifand - - 1.,
'onlyﬂ" baseduponiheAuthonty sreasonableprojechnnoffuturemkevmues.those AT A
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27-CR-15-3146 Filed in Fourth Judicial District Court

6/2172015-3:13:59 PM
e Hennepm County MN

'_ ' fuunerevenueswﬂlbeequaltoorgmaterﬂmnIZS% ofthedebtsemceonﬂ:ebonds or
theﬂlencumentmarketcomgerauo,whichevensgreater._

. (03) ‘Ratio Reguirements - Excépt as provided in subsechons (04) aiid (05) of
ﬂns Sechon 7.2, and notwithstanding eny other provisionis herein to the contrary, Public
Investment sha]l be hmzted to the Per Phase Public Investment Rat:o as set forth n Table

‘7Abelow e s e :

- . Table?-A
X Cou E : ot
ndealue | I
To’ml 1.
. E illi ] | 8

\ Cumlﬂahva ER S B
S0 Pablies L] ConntedValua RS I
~.x7 - $108.50 +7.0% of $25,0 o 11025 | .‘14-;200% R B
& 3110254+ 7.0% €250 | . 11200 L 14000% | . - f]
LG SU20+50%0f$500 1 11480 | - - 13s00% |- - o] ©
. S1145.450%0f$500 " | w1700 | 130009 | . oo o
'imo +sn%ofsloo.o - N L N B B

Y

.$1zsu +9.5%uf$1mn " T Ba00%

VTN ;_-$134.5 +9.s%'uf$wou B N U N V%

[ R L

1,20 T S0 5.0 1
on,scn foi - between$1,900amd$1,500 | . oo om LD Tt
.;'i_.-_$1500+10%ofamounts LT 15000 ) ot 10000% | - L
Oandhigher. 3 ._omsm NS RSN I R O

B _AmmdmenththePnorRestatede&aathePerPhasePubMMVesunemRaﬁomn R I
g notexcaedls%fortheSouﬂ:padHoteleject as ghown below in Table 7-B. Afterthis - DT
mﬁmasemmel’erfhasePubhcInveshnen:RaﬁofortheSouthpadHateleject thePer .0 .. 7P un

Y L R TRTUT AT

- . . ;PhasePublic Tnvestrent Ratio will revert the Jimitations set forth in Table 7-A. Bécause - .
e _"‘theSbuﬂlpadHﬁtelhojeawasmderconsuuchmatthsumeofﬂnsConmﬁeactual S
~ " Per Phase Public Invéstment Ratio, alongmﬂ:ﬁeoouespmdmgcalmﬂaﬁedestmatesof ',L o
" - Total Investment; Cumulative Public Investment, and Counted Valiie Cmnulatlvekano
S 'IwillbafinallycalculatedandeemfiedatfhehmeﬂlsSouﬂ)padHotelejectis
o _'completedanﬂtheﬁnalCountedVaIuexszevmwedandappmedbyﬂleAnthonty

P atmim b maee edie

Table‘I«B e
-:Bstimited | - L 2 Estlmated R EE A
CountedValueTotal PerPhase Cmnulatwe?ubhc . -7 Estimated I RN

_ Inveshnent Pubhclt_wesm Invesnnmt CountedValue C

o $127 1 13 9%

T $789:016

,.-‘30 .
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for Pro,]ect 1-C will not exceed 14% as shown iri Table 7-C. The iuctease in the Per

PhasePubthnveshnentRauofoerjectI—Cwﬂlbevahdforumon&sfmmthe

Effective Date of this Contract, and if Commencement of Construction o Project 1-C

occuiss within that period, said incresse will continue in effect 60 months after the

Commencement of Construction. The incresse in the Per Phase Public Investment Ratio N B

is valid only for the Counted Valve diréctly related to Project 1-Cand for no other - |
. Subsequent Phase, regardless of the actual, final total project cost forProject 1-C. PR B
B Comm:ttedl’ublmlmprwemenrsappmvedforconstxucbnnmProjeetl—Cwﬂlbe AR S
3 -;‘;.-re:mbmedthmughuseofseooooooofthenesmduqumnmdgmgnevemem S

o ThePerPhasePubthaveshnentRaﬁofotaRﬂmEesublgq.mmsesm o -
_.,".‘;-.PmJectl-CwﬂlrevetttothosemTable'i-A. e TR

|

T

o) W-mmmmmmnm l l
o PR i

E 1

PR
L

g B L Table?-c PR v : Shl SRR I B

T el T -Permse‘ T ~ Estimated - - Bshma!sed 1

ComtedVahmTotal PublmIAve;mn_Lnt_Rm Cumnlauverublic GmmhedValua o
Investmem: RS Investment Ctnmiahvel_%m .
v . RN B .

s

$916 1100 . wom | 158 [ 13.9%

_ TthonﬁactmodﬁesthepmsionsofSecﬁon?.aoftheZOlannﬂmg
. }-_Agreementonlyasptowdedmthsparagraph. Exceptaspmndedmthefollowmg ‘
.- ‘sentence, theComtedVathubhcnnpmvementsmv%rhichMOACisenuﬂe&,aﬁer ST
s ﬂlosedmecﬂytelahngtoﬂ:eSouthpadHotelejectandejectiC,mnstbeﬁmt ST B
. -dedicated to the repayment of the TIF Advance under the 2011 Funding Agréement, - . e
" .without interest thereon, : -Tf, howevez, the Developer certifies. atleast $130 millicnin R R
' Developezlmprovementsthatareellgibleformc]usmnmCountedValuemﬁ:mﬂletrme' I
.+ frame forthe increase in the ratio set forth in this subsection, then the TIF Advance of A
RIS 1] I74000madaunderﬂ1e2011FundmgAgreementwﬂ1bedeemedmhavebeenﬁﬂly.' T e
.- acoounted for, ‘and the provisions of Section 7.a. of the 2011 Funding Agreémentwill =~ -~ -+ - f
© havexofiirther force and effect. nepamadonotmtendtomodxfyanyoﬂmtemsor PR
:.-_':_condmonsoftheZOﬂFmdmgAgreement ‘ T

o | iblic Bpenditure Analysis - 'I‘hePexPhasePublioInvestmentRaﬁofor e
. "._mySubsequmPhaseprSubphaseshﬂlbedewmmedattheﬁmsofapprpvalofa B
Ll "RedevelopmmtAgreementforaSubsequentPhaseanubphasebasedmpartuponﬂw .
- City and Authority’s analysis of the Developmerit Pro Forma provided at thetlmelhe
;- Devéloper makes # specific request for public investment in Ciommitted Public o
; Tmprovemests, TheﬁtyandAuﬁontymusteachconcludethatﬂlePubhchvemmis -
R necessarylomaknﬂleSnbsequeniPhaseor&:bphaseﬁnmmaﬂyhsiMeand:equedto,, b
. permit 2 competitive miarket retuin on the investment. - Ifit is deterinined that the Public = -
f_..-Invwhnentwﬂlrasultmanmtemﬂmofremﬂmtlsmemessofaoompshuve -
- - market return for similar development projécts, thenﬁieumnuﬂtofPubhclnyeshnentm R
T "ﬂm SubsequentPhase mllbehmtedtothereasunablaneed. 'Ihedlfferennebetwemthe N

Y-
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3 st

. Por Phase Public Investment Ratio and the reasonible mesd will besserved for -~~~ < L1

- reimbumenent of fotuze Commiited Public Emproveménts, notwithstariding the Per Phase A
 Investment Ratio. The public expenditirs malysis shall conclude with specifio writien® =~~~ |7 -
findings of e City mud Authirity to cnsure that thie requested Public Investment is B PR

appropﬁawgiwnthgpubﬁcin&aswctﬁmtequﬁm&forﬂmSubsé‘q;ent'l’ha_seo; ) - L !

. Subphasé, Any Sccondary Developer or other third party benefiting from the Public - '

- Investment may also be subject to a public expenditure analysis as & precondition tothe . e
- Clty and Authority’s commitment to finance Commitied Public Jmptovements proposed - . . | ¢
by the Secondary Developer for a Subsequent Phase o Subphase. ™~ = "0 .. . 0

- (O7) . Risk Anslysis~ If tho Authority of City's analysis of the Developer’s .~
-+ financing data provided unfler Scctiors 3.6 and 6.1 reveals that the Developer’s financing . . .
- Toomniltments or the loan to value ratio for the Project Property pose an unedsonable risk .«
.t the City or Authority’s financial condition or the Public Yvestment inthe Project -~
" . Investment heretinder for the Project imtil such time as that loan to value ratio s adjusted
- ortheridmitigted by theDeveloper. i .. ¢ ..y G L0

pr

: . Gy
————re et e w et = . iy

s

ity aud Authority conmitied ot certified Counted Value asa preconditionto . :° _
- teimbirserment for the costs of constructing the Commitied Poblic Improveeits; As - © [
- Counlied Value s established, the Developer will be cligible for Public Investment funds - =] | |
in the manner set forth in Seotion 7.2 of this Contract in sccordance with thebove .~ . . |1
./ Himitations ( as determined by the suance of an Inprovemiont Reimbumsement. - .- |
 Contificats if during construction of the Committed Public Improvement to be submitted -~ -.f i

[EFS—

. by Develope aot moro ety tha montily. y)or () uponthe issuancs of a Certificate =~ = |}
- of Ocanpancy, i following Completion of Constroction, “~, - . "+ 7 -t

" Jproperty taxes, except as otherwise agreed fo by the Partles in writing, peither the City - -+ .
., mar the Authority shall impose  chargs, ssessment, or.other governmintal imposition - - < |
-~ upon the Develaper, the Project (in whole or part), or any ofher user of the Project(in. .-~ -+ -7~
.1 whale or paity to provide for the payment of Committed Public lprovesaent Costs, - -~ "]
" provided that nothing hergin shall precinde the City or Authority from making Public * < - |
. Improyements which are niot designated ps Comtitted Public Improvementsatd from™ =~~~ [40
. deftaying the costs of thase other Public Improvements through special assessments, .+ .00 410 i

" eharges, taxds, or other governmental imposiions allowa by law, TheDeveloperdoss . . & & ¢ &
.+ mot hexthy walve s right to appeal or ctherwise challengo tho imposition of any spesial - © 7|~ 1. -

T T(I0)  Fmpadtof Steis. County or Federal Gran =¥ the City or Authorty * - . f% T
_ -+ obtains grant monoy from the County of Hemepin, State of Mintesota o federal -~ .7 " | 3

" govetnment eatmarked for the construction of Public Irprovemerits for the Prject, that - . | [

" sum, upon its receipt by the City or Authiority, shall be credited against the projectcost - . ¢ . 4=
- for those Public Intpiovements tut will not bie eligible for inclusion in the caloulation gf . © ..+ P

- Publie Investment it or Corated Value for the purpose of defermining the ratio set forth in - -

33
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h Public Improvement. AllImpmvementReimbursememCemﬁcatesmustberecam&byme
| - _' RennbmsementCemficatem.stcontmnthe ,_ollnwing:

", Public Improvemient ot Ioast 90 days prior to sibmiting the first Tmprovement Reitburiement -
- Certificate in the series, then within 45 day's after receipt of the Hiiprovement Reimbuisement -

" Fnds available: 1 the Developet, th Authorty Reproserative and Cify Reproseniative dondt,

. 27-CR-15-3146 . . - Filed in Fourth Judicial.District Court
’ et ) 6/21/20153 13:59 PM
_Hennepin Courity, MN

B .

"'actofs 'esc:alAssﬂsments_Ifapomonofthecustofal’ubhc _‘ R S
_'Improvemmtfortheho,)ectlssubjectmaspeclalassesmentagamstaﬂmdparty those ~ "

“taxes upon receipt will be credited against the project cast for that Public Improvement,
butwillnotbeehgibleformclusmnmthacalculaﬁonof?ublmlnvesunentorConnted S A
.Valueforthepurposeofdeteunnnngtherattosetfurﬂmeechonlz T

' : ‘7.3 Imgovgmgemhngemen; Atanytuneafterthe(:ommenoementdf .'-' T
Constmctxon,theDmlopermaysubmxtlotheAuthomykepremtanveorCnyRepresentauve, T

1o mote often than monthly, an Improvement Relmbursertient Certificate signedbyitsduly - . . - .
authorizedtepresentatwestatmgﬂmttheDeveIoparhaspaidormcunedamstforaﬂammtted*7'-_ o e

.clq:mdAumontymﬂlmﬂleﬁmepmodsetMmSechon71 ‘Ihe mprovement

aaaaa

(01) Astatementthateachcostxdmﬁedmthelmptovemmnmmbmemmt_ SRR
- ._’_CemﬁcatequahﬁwasaComm:ttedPubthmpmvememGostandthnnnpa:tafmmh ;
B -,_.Z-costhasbemindudsdmmypreuouslmprovemantAdvanceorﬁnptovemant Lo

() ‘AcethﬁedmpyofthedmwrequestorsmﬂarMsubmmdhythe
S -Davelopermthe&tyschefﬁnanmalofﬁcerthatmcludesmdetailthememsof -
. CommiuedPubthmprovementCostscontainedinthelmprovememRmmbmemem

(03) AstatementthatnouncnredEventofDefatﬂtbytheDeveloperhas _
, ‘mmmedlmﬂertheiemsofthiscmactormykedevdopmentAgremhﬁhe ' R
'SubsequemPhasemSubphaseforwhchmeImpmementResmbmsememCuhﬁcateis

-mmmcmatehﬁshﬂenexpmdedfmamtothuthmammmmdhbhc ST

o ."IftheDeveluper. ﬂleAuthomyRepresentauveananyRepresemuveagreetoapracess',- ; _}E";:_!
o fmappmﬁngmdfundmgasmesoﬂmpmvemmmembmememcmtesfmacommﬂ T

§ e e e e . s vh .

- *Cerhﬁcatefromﬂ:el)eveloper,thsAmhontyRepresmnaﬁVeandcnyRepmesemmve lflausﬁeﬂ L A
f":_..mﬁekmsonablejudgneﬂtthattheDeveloperhaseompliedwﬂhalirequiteme.ntsofﬂus ST s
b '-semon,shauapprwemerssumceofmhnprovememkembmsmemmmeammﬂmnmmed PR S
' inﬂiehnmemmtkembmsmCemﬁmstotheextmtﬂ:atﬂammPubhchvesMent RN -

‘%0 agree, then the 45-day period provided in the preceding sentence shall be extended £0 90 days, -
¥ not satisfied in their reasonsble judgmert tha the conditions of this section have béen met, the
.- Authority. Representatwe and City Representahve miay retuin the Improvemsnt Relmhursement

L -Cemﬂcate 3 ﬂleDevelupet wiﬂnn 30 days after s receipt witha statamentofthemsons why

..-'33 .-
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S anlmpmvementkeunbmementforﬂlemaumgobhg

o " fim and cbntentsausfantory to Developer’s morigagee(s), as well as fhe Avthority and C:tym o
*“their reasonable judgrient, and shall be placed with financially sound andreputable insurers”

) - -purstant o all clauses above shall cdatdin an agrecment of the insurer to give not less than30

27-CR-15-3146 : « _Filed in Feurth Judicial District Court
- : N ' : -6/21/2015 3:13:59 PM
Hennepln Coun y MN

| fhﬂmprwemmkembmsemmt&mﬁmemnotampmemquuemgmmb : j:-i T
doﬁumentatmn or clanﬁcahon relevmt to the Impmvammt Reimbirsement Certificate. -

. Anhnprovemeutke:mbursementshaﬂbedeemadtohaveocmm&unthedatethatthe
applxcablerexmbu:sementofcosts:spmdmfu]l subject to the limitations of this Article 7. I
_ thezeatenotsufﬁcxentPubhcInvestmentFundsavaﬂable,thsC:tyandAnthontymustlssuea SR
. .- partial Improvement Reiinbursement to the extent of the availsble funds. Within 30 daysof the s R
dateonwmchﬂlefuﬁamountofmeremammgobhga tion to pay the Improvement =~ .~ - S
‘ Relmbursementlsacmmu[atadmthe?ubﬁclnvesﬁncntFund,theCltyandAuﬂmﬂtymustlssue

% S ' friicti —Developershanprocureandmamtam,orcause
. tobepmwdedaudmamtamedataﬂﬁmes during the process of construction of the Developer
=Improvemmtsuntilcomp1euonofconstucuonofthe Developerlmprovementsasmdenwdby D
* - aCertificate of Occupanc msuedbytheCrty,msumceagamstlossordmagetotheDeveloper _'5 2

: OV "j,entsandCommﬁedPubthmprovementsmderapuhcyorpohcxes covermgsuch L

_ 1mksuareordmanlymsmedagamtforslmﬂarstmcmres mcluding: ;

(01) 13 Blﬁlder s nsk mmn'auce, wntten on the “Bmldestisk Oompleﬁed Value

_ Basls”manmountequaltu100percentoftheinsmblevalueofthsDeve10per
L -Improvements dmngﬂxepmcessofeonstrucumexclusweoffoohnga foindations, and -

- underground jtems, ‘IthemterestofﬁleCttyandAuﬂmntyshaﬂbeprotectedinaocordance
. ;wﬂhih:sdmamfommdcoﬂeﬂmalformalestabedwelopmm,subjecttoﬂm
L (02) Oommemalgenerallmbilltymmnancetogethermthan0wner’s PRI LR
* . Contractor’s Pahcywrthlmnts gamstbodﬂymjmyandptopartydamageofnotlessthm R &
;_'-$5000,000foi'eachnccun:enoe, P S
' -(0:_-!_} _;-' Workers oompensanonmsurance,wﬂhstatutorycovezage,and T

(04) Tenonmnskhmnrmcoverage,toﬂ:eextentavailableundertheUnited
-States_govemment'l‘RIApmgram,toﬂ:eﬁﬂlavaﬂablepohcyhmt, e

policies msm'ancereqm.red pm'suant to c]anses (01) and (02) above shall be n. . '

LpNY Ew PN e rrt—— —— e i f,  wE R

T I P S A, -

o vede wa ;

| 'hcensedtotrapsactbusmessmtthtateofbﬁnnesota. Thepollcyofmsmceobtamed | 3:

days’ advancewnttennotwemAmhontyanthymtheevemofcamelIauonofsuchpohcyor IR T

. -change affecting the coverage theretnder.’ Developershallprov:deiheCﬂyandAuﬁoﬂtywith -
L j:ewdencebfsuchmsutancc whchmustnameﬂ:eCztyandAu&mﬂtyasaddlnonalnamed ST
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. ": ' : the event of eaneellatzon efsueh pohey oF any change aﬁ‘eetmg the ¢ eovetage thereunder.

ehangeaﬁ‘eenng 'eoverageﬂlete_lmda'

S ‘body or othei peison (except Awthority or City), pricr'io the Contract Termination Date; - .

27-CR-15-3146 o ‘ Flled in Fourth Judicial District Court
’ T o ’ : ' ' 5/21/2015 3:13:59 PM
Hennepm County MN

: Ins ﬁgﬂonstruetmg Upon CmnpletmnefCens[mehqn andthereafter
“umtil the explrauen of the Authority’s ownérship and leasehold interests undér Article 3 oruntil
- any associated debt o the Committed Piblic Truproveraent hag been retired, whichever pecurs™ . . -
a la:er,DeveloperwillmmetheConmttedPubhc Imptovementsmthemannerandmthe -
- amounts usual end eusbomary for faclhues ofthe same’ general mmre, meludmg' :

@) InsmaneeagainstlossordamageteaeompletedCemnuttedPubhc R

' ;Imprevementunder a policy or policies providing so called all-risk insurance eovenng I T
. sach risks as ere erdmanly ingured againsi by similar businessesone100% .. - . - - R N
~ replacement-cost basis, inclutling business interruption or rental income pretectlon on am R

,-actuallnssmzsteinedbasm,butmnoeventshallthemsu:aneecoveragebelessthanthe pil ai T
: ,.-a.mountwhchwouldprevnde(htyerAwthontyanameuntequaltoﬂaemsurablevalueof AR
"-,:theCmdPeblicImprevemenfs I TR -

.....

o (02) Terronsm risk insurance coverage, to the extent avmlable under the Umted
Sts:tesgovement'I'RIAprogra:n,totheﬁﬂlavaﬂablepohcyhm:t, e i g

S 03) Cemn:em:al general pubhe hability msmanee for the Commltted Pubhe
* ., Jmprovements, including versonal § injucy ligbility (mth employee exclusion delsted) -

.- . 'againstlisbility fonnjunes to persons or property in the minimum amonnt of $5.000, 000

"+ for each otourrence not: ansmg out of the ovmershlp or uperatlen of automublles or ofher _
'_-."moterveh:eles,and TR e _ Sl e .

. w'f;DevelopershallprandeAuﬂmntyandC!tymmewdeneeefsuchmsmneewhchshall
' nameAuthontyandCltynsaddmonalinmdsastheumtereetmayappearheremder. The *
.. ‘Develgper must provide not Tess than 30 days’ edvance wiitten potice to Authority and Clty in

S "-8;3 _' m:;eedg In the eVent that a Cemmltted Pubhe Improvement or ama_]or porhon ;
thereof is destroyed by firs, act of teriorism or other éasualty and d detetmination s madé by
‘ Developer (of mortgagee(s) of the Project) not to roconstruct o¢ iepair the Commiited Public ;
.. " Improvement, the City and Avthority shall be entitled fo that share of'the procesds equal to 100 - SRR B
- percenf ofthe mmuable value ofthe Commxtted Pubhe Improvement, or portion thereef whleh B8, - b

. ‘Ihe obl:gatlen of Develope: under t}us Seehon shall contmue unhl the earher of the T AL

R -=Gon1raetTemunatlon Date o the eipiration of the Authomy’s ownershlp ot leasehold interestin . - :
the Committed Public Triprovemerit. The Developer must provide nét less than 30 days’ . o ’

' advatice written niofice to  Authority and Clty in the event of caneellaﬁen of such peliey or any

S 84, il - o tho eventthattlﬂete andpessessmn efthe Commﬂ.tedPubhe IR
"Impmvementeranymetenalpartthereofshallbetakenbyemmentdemambyanygovemmental B

_:']Developershallno'hfyﬂle(}nyastnthenatureandexteutofsuchtakmg. TheAuthorityshallbe._Z.‘-;f-. A R
' namedasapmtotheememofitsownersh:pmterestmanyoftheCommittedPubhe B SR

N hnprovemahts, andthe Clty shall be named as holder ofa seemty interest to t]:e exbent ‘that any

R

2% mamne °
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- attempting to xepresent hotel workers in Hennepin and Ramsey Counties (the “Union”). The o

. 27:CR-15-3146 : ‘ Flled in Fourth Judicial District Court
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' TIF Bonds remain outstandmg In any award in condemnatron or settlement in lieu thereof, the i

Developer agrees to cooperate with the Aithority and City in requesting a separate allocatzon of I S
damzges between the Committed Public Improvements and Developer Improvements T
 Developer further agrees to-assigri o the City or Autliority, or both, the Developer's mterest in <
condemnation proceeds for any portion of the Project, to the extent necessary to: (i) pay the e
outstanding principal of and interest on the TIF Bonds (provided that TIF Bonds other than TIF - g
Notes shall be paid first) issued by Authority or City, but only to the extent such payment would - SRR
not cause the interest on any TIF Bonds issued by Authority or City tobe subject to federal -

income taxation; or (2) reimburse the Aiithority and City for- any payment or reimbursement, = -
other than payments for Committed Public Improvement Costs payment made to the Developer '

. under. Segtton 720t otlterw:se momred by the City or Authority for Committed Public . -, = .
Improvemeits that were taken by eminent domem, to the extent not retmbursed under. Sectlon ST
_84(01) . TR .

w Ig-'!ﬁ

RECAP‘I‘URE OF EXCESS RETURN ON IN'VESTMENT

_ L ".91 ' Theﬁnancral asststancetothePrOJectunderthtsContxac:USbasedupon
- certam assumptlons regardmgthe likely costs and expenses associated with construgtingthe .. ... oo ]

- Subsequent Phasés. As partial ‘consideration to the Authority for ifs providinig Piiblic Investment ;

for Public Improvements and Committed Public Iniprovements essential to the Subsequent -

Phases, the Partics agree to determme in the Redevelopment Agreement specrﬁc tothe .

Stbsequent Phase, what conistitutes excess refurn on investment, as triggered by an event such

as, but ot limited to a sale o lease of all or apart of the Developer Improvements fora . DRI

Subsequent Phase. (Leases, subleases and renewals of leases and subleases will not constttme a -

tnggenngeventw1thmthemeamngofth1s$ectron) InthatRedevelopmentAgreementspecrf’c RN

to the Subsequent Phase; the Developer shall be obligated to reimburse the Authority or City in _‘ B

anamountequaltotheexcessretumonmvemnentuptoﬂxeammmtoftheAuthontyorCrty’s T

paytiient of reimbursement to the Developer for Commmed Public Improvement Costs for that SR |

-'-SubsequentPhase. i i T - T

_ ARTICLE!O . EPCE
- LABORPEACEAGREEMENT g '-f-‘_:'f' 5 O

101 - M)m TheDeveltheragreeSthat:ftheconstmcuonofa B
hotehsmcludedmany Final DevelopmentPlanforaSubsequent Phase, then theDeveloperwﬂl_ RN

negotiate in good faith, or ‘Tequire the hotel operator to negotiate in good faith, a 1abor peace -
agreement with thé labor organization which is mést actively engaged in representing and

~ labor peace agreement mist be an enforceable agreement and must fneet the requirements of ;

Laws of Minnesota 2008, Chapiter 366, Article 5, Sectioni 28, as amended by Laws of Mimnesota .~ .|
2010, Chaptér 216, Section 48, o any subsequent amendment théreto (“Valid LPA®), Thelegal . . |
adequacy of the Valid LPA will be evaluated by the Bloommgton City Attormey ; and Authonty R
General Coninsel, who' shall edch notify DeveIOper of their opinion regarding the legal adequacy PR -
mcludmg a reasonable explanatlon of any oplmon that jtis not legally adequate. The L X
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. 'Valid LPA. Noncthelcss, City and Airthority will niot provide tax increments ot other financial
. assistance for the hotel project until & Valid LPA has been agreed to and execated by the Union -

| ---aﬁ’mfmmpﬂdmﬂypmsumtto&ctmnloz. Ifthisﬂndmg:smadethenthereqmrement C

usedmthisConlract,anyoneormureofthefonomgevents(andthetenn“dﬁault"sha]lmaant' o

..27'CR'15'3146 T . Flled in Fourth Judiciat District Court
7 ’ ' ' ’ . 6/21/2015.3: 13 39 PM
Hennepln County MN

BloommgtoantyCouncﬂmaymakethefullexeclmonanddehveryofaValxleAacondmon
ofdevelopmentappmvalformyFinalDevelopmentPlanwhmhmchdestheconstmcﬁonofa -
botel and ¢hat condition of approval must be memonahzed in the Site DevelopmantAgreemam '

_betweenthec:uyandthenmioper I ek

, 10.2 mm&go__ Pursuantto thefollowmg procedure, ﬂ:eDeveloper may
he reheved of the obligations of Section 10.1 with respect to the Union based uponan ..

 arbitrator’s finding that the Union placed arbitrary of capricious conditions ugon emeﬁng iﬁtd.a .
lVaI:d LPA orls actmg arbﬂranlyor capticiouslym tejectmg aVahd LPA. o N

! -_; (01) Uponadeclmahonofxmpassebyeﬁherﬂ:eDweloperorUmon,tbcpa:ty MR
S dedainganimpasushatlmquestﬁomthaFeﬂeralMsdmﬂondeonmthmces ERRRTRE
" Field Office for the State of Minnesota a list of five aibitiators who ave meibers of the .
+ . -National Academy of Arbiirators and who have their principal residence in the State of

- ‘Minnesota. Within 14 days of receiving the list the partiss must either agree foan -

B a:bmaimordeteminebycommsswhichpartymayﬂrststﬁkeoneofﬂlea:bmto:s
S &omﬂ:shstandeontnuetostrﬂ:ea:bmatmmﬁljustouearbit:atoﬂemams -

o ._(_02) Bothﬂ:eDevelnpuandtheUmonmustcoopuateandachvelyparuclpate
S -_f'-=m-thambxtahmpncesswﬂhﬂmmtsofarbﬁmﬁonbemgshare&equally Eachpaxtym L
"‘.‘7.'-'_’-"thearbitanonshaﬂbemsponsibleforihowncostsandexpenses,hcludmgmomeys ‘i

(03) Asmonasreasonablypmcucable,themattersha]lhehea:dby the
_‘ ,..axbmatortodeterminewhether&eUmunhasplacedarblﬂryorcapnciouscondr&ons RS
fupontheVahdI.PAonsarmeyorcapncmuslyrejecungaVahdIPA . R

ol (04) lEl"*iﬂ'lﬂl'ﬂlid’lﬂgmmad&l:jffhi?-'arbm'a:.tn‘i:beni:heDe.velo,t_:tarisrehevtzdof P
,_:fr‘:‘._fheobhganonsofSectxonl{)l _ : R _ B
L '-'"103 M_D_lmg.mp_ Ifanunpassemthelaborpemnegoﬂaﬁons:ssubmmed - )
o toaneutalarbltratm:ormedxamrassetforﬂlinthisArucleﬂlentheCItymayissuepemms BRI S

xequired for the hotel development, in accordance with the specific conditions of approval -~~~ " ]
'estabhshedbyﬂleBloommgtonClty-Councilforthehotel’suom&ucnondespitetheabsmceofa'_ BT B

' ".andﬂlebweloper.ormthnaltamauvethea:bmmhasmadeaf’mdmgthatmeUnionhasacted'

: '.-;_.~ofaVahdLPAcanbewa1ved. A o SRR TR S

N EVBNTS OF DEFAULT

' 111 s of Défayltby Develaper -'Ihefoliowmgshallbe"EventsofDefau]f’by
: ‘theDeveIoperunderthmConttactandthetnun“Evenwaefanlt”shallmean,whenevent:s .

" FLAHERTY DECL.EX.F I
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anyevantwhmhwonldmththepassageoftlmeorgwhgofnouce,orboth,hean‘ﬂmtof T
Defau]"hereunder) RS S B

(01) faﬂurebythel)evelope:topayorpmudewhendueanypaymgmoroﬁE L
' secuntythatlsreqmredtobepmd or provided to City or Authority withiht 30 days after -
: gwmgwnttennnncetotheDeveloperspecxfymgmchfmmmquuemgthanbe S
_ remcdled " | |

S (02) faﬂmbytheﬂevelopertoohserveandpezfmmanycwenant,mndlmn, s 1 -
- contingency, obligatmn oragreementonltspartmheobservedorperfonnedheremder R I
‘ withm30daysafterwnttennoucemthebevelnperspemfymgsuchfaﬂmandre e RE
o that:tberemedxed(orwi&msuchotherpenodasotherwiseexpmsslypmndedmtlns* L 1
-.,Conl:act),orwzminsuuhﬁmherpemdofumeasisreasonablynecessarytocuresuch 5
‘ ‘failu:e,butonly:fﬂ;e!)evelq)erhasmthmsmdmdayspmdcdtheAuthoﬁtymm N
. reasonableassurances‘thatﬂ:eDevelopermﬂmthefaﬂmeassoon )
o byvaelopar'to payreal utatetaxen orspecial assessments onthe i
L '_:-Ppojecthperty'oranypmuhereofwhmﬂue,andﬁaﬂmetowresmddefalﬂtwlthm%days :
afterwnttmdemandfmmﬂzeAuthontytodoso.unlesscontestedorappéaledasaﬂowed i
. (04) theDevelope.r' (a)ﬁlmganypeﬁﬁonmbmkmptcyorformy . e [
'_ 'reorgamzatlon, ettangenicnt, composition, réadjustment, Hiquidation, dxssohhcn.orsm:ilar SN
mhefmdertheUnltedSmesBmkruptcyActorundaranymmﬂarfedmlorStatelaw. ®) EE
* making eny assigament for benefit of its creditors; {c)adnﬂtﬁngmwnhngitsinabﬁtyto ; . E

_-ip:s;;its debts generally as theyhecome due, or(d)being adgumcated asbankrupto:

CrtﬁmdAumMacknnwhdgemmasofﬂledateofthlscontractnodefaultorﬂventof
Defwltbyﬂle eveloperhasnccun'ed.y . _ o

112 simedies on Developer’s Defai WheneveunyEventofDefaultbythe
Developeroccurs,subjecttothemmtgagelendm snghttomepursuanttoSectmnG.S ﬂ1e01ty R
orAuﬂwntymaytﬁkeanyoneormoreofthefollowingacnons ‘] IR L L
o ] 'notmebyCMmAuthontytoDavelopar,suspendits Cole
L :'peﬂommoemdaﬂlmﬂontactmmnmceivesrmmableasmﬂomthe NPT R R
e _DeveloputhataredeemedadequatemﬂmsoiedxscreﬁonofﬂleAuﬂmﬁtyandCﬁyﬁat SRR S
S .theDeveIopermﬂcureltsdefaultandconhmeﬂspmfomanoemdarﬂnsCmm

Au(oz)._ vﬁtbholdthenetprucwdsﬁbmﬂlemswanoepoﬁciesprovidedtoﬂae&ty ' ; =

(03) :etamallsmspa:dtothe&tymAtﬁhoﬂty; 'y -

01) * uponseven days

oo (04) - take whatever actlon at lavi or i equity tlmt may appearneoessa:y o
- desn'able to the City or Authontyto collect any paymems due lmda' ﬂns Cnntmct,

38
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. . R I <
P IS T T
L N 5

- reeovm'anyﬁmds mproper!yrecewed by Deveioper under Sectmns 720 7 3y recover . <.
...y recapture amounts owed by Developer, or to enforce performance andobsemme of -
© o any obllgauon, agreament, or covenant of theDeveloper under this Contract.

us’ BventsofDefauIthyAu&_onm-'I‘hetetm“EventsofDefauIt"byAuﬂlontyhas |
ﬂmmeanmggw1tmthlsSachonandmcludesanyoneormoreofthefollowmgevents v

(01) fmlurebyCitytoreasonablystattnrcompleteeonstmcnonofPublm . T
Improvementsotherthan Comniitted Public knprovements mamordannemﬂ:the BRI
 schedaletobe e lishedbymntualagreemzntofthepa:hes; _ T S e

Authontytoobservemdperfom eovenant,condiuon, R
obl:gauon,oragreemenmn:tspmtnbeobwvedorpe:fomedunderﬂnsContmct. T &
vwﬂnnSOdaysaﬁerwnttennuﬁcetoAnﬁontyspectfymgsuchfaﬂmeanﬂrequestmg BN & I
. that:tberemeﬂ:e&,ormthmsuchﬂmherpmodofﬂmsasprmdedheretnasls
' I.;:<necessatytocuresuchfaﬂure, R . r

o )_.,.failmebyAmhonty nponDeveloper sconﬁpliancemththetennsofthis LT
CqmnmﬂtheﬂatyCode,mappmtheFinﬂDevelopmHﬁPlansformmof AT
Co ﬂ:eSubsequentPhasesofD,j oper Improvements and to issue in a timely mannerall *. - - 7
'__'reqlmedpemits lleenses,oroﬂxerappmvalsnecessaryformmtuchonmdopermﬁ' L
e Brgect; | | .

(04) _.-ﬁaﬂuretopmuderubhchvesmmtmthemeet,asmmdedhmm [ 1
. TheDey '@emkmwledgesthatasofmedateoftmsoontract.noﬂmtofnefauuhy
.‘ themnhontjrhasoomd. ‘ .

Ca1A MM}L@L 'Ihetem“EventsofDefault‘ bycnyhasﬂ:emeanmg"_ R B :
givenatmthJsSecﬁonandincIudﬁanyonsormnreofthefol]mﬁngevents o R

: (01} fai]ure by Gltyto teasonably stat o complete constmchon of Pubhc SR
: Im other than Committed Public Imptovements’ maceordamewiththe 3
E scheduletobeesta’bhshedbymutualagreementofmeparues -_ﬂ

[ Taﬂmeof(htytoobserveandperformanycovenmt,condiﬁnn,obhgmon, SR
E ‘,_oragreementmmspmmbeobservedorperfomedmdermmct orundetany - -
. inary or Final D elopmantPlan,wnthOGaysnEterMLttennoneetoClty

. spécifying such failure qunesnngﬂlatitberememed.orwﬁhmsuchfuﬂherpemd R
:-iii_'ofUmeasisnecessarytnmresuchfailmeor T

e s (03) faﬂurebyclty,uponDechoper’scomplianoethhthewmsofﬂus PRTRTEP I
,’-ContradandthﬂCityCode toapptovemat!melymannerthel’rehmmaryandF‘mal AR I
E DevelopmentPlansfortheSubsequentPhasesowaeloperhnprovemmtsandtozlssue RS
) "V‘inaumelymannerreqmredpemts hes,oroﬂ:erapprovalsnecessaryfor . R B
" ._conslrucuonandoperatmnofthel’tqect AR e -
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" waiver therecf, hlrtanysuchnghtorpowermaybeexemsedﬁomﬂmetoﬁmeanﬂasoﬂmas

Lo be ire _inthisA:t:clell

A .f other conmm'ent, previons, or subsequent bteach heremder

AR thhrespecttothxs(:ontract,mmmemephonﬁmysemmnwel@““?mm

27-CR-15-3146 ) . . Flled in Fourth Judicial District Court
C ’ : 6/21!2015 3:13:59 PM
Hennepin County, MN

P [

o TheDevelnperachmwledgestbatasofthedaneofﬂm Contract,noEventofDefaultby
the&tyhasoccurred ST . _

S 115 ned; ; ity's Defanlt - WheneveranyEventofDefault, : b 3
. caused by Authority or City, shall havehappened and be contimiing, MOAC Mall, MOACLand  *~ = = §o
~ and the Developer (if different thanMOACMa]IandMOACLand)(as applicable, the IR |

“Boforcing Party, .whether ome or more) shall have the folIowmg remsdms provuied by this
E ._Sectmn. L D

il ey

(01) TheEufomngPartymay upunSOdays wntben.nouce,suspendthe
o _pmfonnanceofltsobhgau undertthonnactuntﬂ:trecewesﬁomﬁleCIty '
s 'Auﬂmﬂtymbommasonabkasmaucesfhatmdmedadequawhthesoledlmm
IR -oftheEnfmdnanﬂythattheCltymdAuﬁontywﬂlmmmeuDefanlmandcommue
S '_'..:,j".:theirpexfomceundertheConhactinanmelyanddﬂzgentmm

02" TheanorcmgPartymay,uponSOdays wnttcnnot:ee,takewhatever

: u_"__[___-acuonmlawormeqmtyoradmmm&ahvelythatmayappearneoessmy,apprupnate or
-+t desirable, including, butnothmitedto,acuontoSpeciﬁcaﬂyenfomethepe:Eommccmd
o i‘:g,theobservanceofanyobhgaum,agreemmt,orcovenantof&yorAuﬁontymderthls

.- Contract or'to collect damisges for an yamomtsofmoneysuffmdbytheEnforcingParty.‘f S
. f;--{-ﬁsafesuﬂtofsuchbr%undermlsContmL VR '

ST "116 NQMY.MHS—WE Noremedyhetemuonfeneduponotresmedtot’neCny .

andAnthorityorﬂ:eDevelopensmtendeﬂtobeexclusweofanyotheravailableremedyur -

. -remedies unless otherwiss expressly stated, bufeachandeverysnchremsdyshallbecmdauve .
andshallbemaddltmntoeve:yoﬂ:crremedygwenunderthmcontractomoworherenfter T R
:exmhngatlawormeqmtyorbystatute. NodelayorommsionmexemiseanyrighImpowu T
aonrmngnponanydefmﬂtahalhmpan'anysuchrightorpowerorshallbeccnmdtobea R B

.....

' ..,maybedecmedaxpedlent Inordertoentiﬂethe&ty,theAuthontymtheDevehpumexemse
. _myremedyreservedtmt.mhallnotbenecessarytongenoﬁce,otherﬂ:ansmhnoﬁceasmay S

. .
e eI e b e—r— — e v EEEEEERE S e wet . . - . L e e
: - Do s . .

‘Add "-Ifanyagreementcontaiuedm — .y
,‘_'tb1sContractsbmlldbebreachedbyanyPartyandﬂlerea&erwmvedbyanotherPartysuch e L
' wmwrshallbalinutedtothepmﬁcularbreachsowmvedmdsha]lnotbedeemedtowmveany .

ftiop Wmveﬂm""edb'om'

MY vimameems ars 40 @ b -

- 118 N Recom'segggs_e NothﬂmtandmganyMngherehwrotherwisetothe _
. -confrar _‘(a)therecom‘seforrecovetyoforenforeemen:wrﬂuespacttoanyhabﬂ:tyor U S
'.-obligaﬁonunderﬂ:isContract.shallbasule]yagmnsttheAuthonty thecnyortheDeveloper, Bs . L
- -applicable; and (b) rio Party to this Contract shall seek ta enforcemyhabﬂﬂesorobhgahons A
o .againstanypmonorenhtywho:snotetbfds’s[ynamedabuvemth:spatagmph includmg.but RN B B
: :nothnutedtoanypresentorﬁlmeparmer stockholder, member, governor, officer, director,- - - |- ©
: emponee,oragentmorofaPmyoraPa:ty'sAﬁhaﬁe and(c)nopersonsorennuesdescn‘bed T
'a;m(b)abovewhouenotPamestothmConuactshallhaveanyhabﬂnyorobhgahonmderor L
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mrwm om0 |-l-.-|o)u
[ Coeq

' Snccessor Developer (to whom ﬂﬁs Com:ract shall apply wlth respgct to an}r Subsequent Phase or '
' Subphase it develops)

MISGELLANEOUSPROVISIONS TP

- 12.1 M Nommmdmganynmepenodspemﬁedmﬂlecwmde,mthe L
1_eventofaconﬂctbetweenaumepmudspeciﬁedmﬂwcnymdeandatlmepemdspemﬁed o

SRR Minfiesofa, é‘gentsto’recewesemceofpmcessandallnouces,cemﬁcates rcquests BRI |
- oroﬂlercommmxcatmnsrequtredheremder ‘All notices shall be sufficlent only if givenin ~ - - |
i _f_wntmgandshallbedeemsdgwenonlywhendehveredpersona]lyorbyngxtdaydehvetyorﬁve S
'(S)daysj_afnel_"_; ”Whenmaﬂedbyregisheredorcm-hﬁedmaﬂ.rem:ece;ptrequestei R
R '._pnstageprepa: addressed as follows: RN

200 West Old Shakopee Road
Bloommgton, anesota 55431

,__‘;j-_j':__.PremdentandAdmmzstrator B
“ . Poxt Authority of theCu;yofBloonungmn

7" 1800 West Old ShekopseRoad - °
T .-.Bloommgwn. Minnesota 55431

.I.
e
i
i
.y
T
1.

ToMOACLand MOACMaEHolding LIC - h e T e

andlorMOA Mall MOACI.andHoldmgsLLC s o e T ey
/" o/o Kurt Hagen'
o GOEastBroadwa.y

. "f-laﬂun.Hofﬁnan,Daly&ImdgtmLtd. R

. ISOOWBHSFﬂgOle S s

R ._;7900XemesAvenueSouth

. Aduphcatecoyyofeachsuchnotice certiﬁcate,request motheromnmunicauongwen
hereunﬂertoﬂlty, Amhomy,MOACIandorMOACMallshallalsobegwentomeother

_ ‘Parties. AnyPartyhaeundermay,bynot:ce—givenhmunder dgslgnammyfufﬂmtordtﬁerent

".‘uddtessesto chmﬂ:seguentnoneesoemﬁnmrequests,orothercomnnmicmmsshallbe A

e - e IS . PO [
@ n Vi e | m mmmmar e et 8 siies Smrwiil  BaE WL fr b mova om . a ae  AP w B R R &
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_ 123" MisﬁtheEssence 'Ihetlmssforperformameprowdedinfthonmwe R ¥
_essentxalduetotheobhgaﬂonsandexp&nd:ﬂ:reaﬁfﬂze?ar&es If 2 specific time s not specified, R B
performance shall be prompt and with due regard fo t‘ne oonditmns of pelfomance of other
Parhesmrehancetherean.

. 12.4 Coogeration Bﬂegn Pasties — All approvals mqmred tobe gwen by any Parl:y to
thls Comract shall not be nnreasonably wxﬂ:held ordelayed. . -~ - |

'12.5 Mg__ 'Ifthontractshallmuretothebeneﬁtofandshallbebmﬁng
ity; Authorii; imdDevel er and 'm.respectxvesuccessorsandasmgns L _
o ' _____;___gm-l’romandafterthedatehereof mthrespectto;'.'-
' ;_SubseqnentPhasesonly,ﬂnsthactamends,restates,rephcesmdsupedesthePnor L e
P 'Reﬂdem&mmdmpnormgmmmdagmemmtsmdcmmesﬂmemagwemmt R
""" between the Perties on the subjects that it addresses. With respect to Subsequent Phases, tothe ™ -+ -~
- «extent that asy temmis of this Coniract conflict with any prior agreemerit, Witten or cial, between
Dy ﬂmParﬁesgovemiﬂgﬂ:eredeveiopmentofﬂwaqectProperty.tbisCanttactwpersedesand ’
_5-.canoelsﬂ1t'semcnnsistentterms "No change, amendment, or modification o or extension'of or ._
IR wmofmyprommnsufmconseﬂprovﬂedmderﬂnwonnmshanbevahdmiesssnch =
Y change, mod:ficahom.extensmn.consmt,o:wmmisinwntmgandugnedbyaﬂ- 3
- ,"'thePamesmih:ﬁConttact,or.inthacaseofconsentorwmver.byﬂze?anygranﬁngﬂaesame A
SR TotheeMapphqutheanRmﬁdeon&adshﬂlconﬁnnemapplywﬂhmspectmthe Cw
S . 12.7 §1et__abﬂgg hcaseanyArtcheorprovmmnofﬂnanant,ormcaseany
_ mmhmmobhgwmammngaammmpaﬂthmofmade,mﬁ. i
- entered into, or taken under this Cofitract, or aiy application thereof, is, fo::anyreason.heldw -
".beﬂlegalotmvahd,orisatanyhmsm@erablebyreasonofanylaw,oracuonsﬂ:eteundar, A
‘ ;suchlllegahtyormvahd:tyormoperabzhtyshaﬂnotaffectmeremamdertheteoforanyothe: Lo
. AmdeorprovmmmﬂerﬂﬁsConuactmmyomermvenmnsnpmmmobthmageemem S
o actoracﬁon,orpartlhemofmade,assumed,enﬁeredmtnortakenunderﬂns&mract,which IR &
o _shall,atﬂxeume,beconsm andenforoadasxfsuchlegalormvalidmmopembleparﬁonwere“ Tl '

L Prov:s:ons None:ofﬂleprovismnsofthzsConttactmmtendedtobe._f":-:"
: Oﬂhaﬂbf—n?ﬁfsedbyreasonofdeedsoroﬂlerconve}'ances,andanysuchdeedsorother Lo

R - . ‘conveyences shall not be. deemsdmaffectonmpalrtheprovmons andowenantsofthls

oL

- 129' otded with the P les-'I‘heCltyandAuthontysobhgauonstmderﬂns DERE Y B R
~~'GonttacttopmwdePu‘bthnveshﬂemhtheProjectlsparsonaltotheDevelopernonetheless,m IR B

. OrdertopfaoeallpatheswmhanmterestmﬂnsContractonnotmeofitstenn,ltshallbemcorded-.-'__»;..-'_- S R
:wnheachpmpeuymthe(}fﬁeesoftheHennepinCountyRegmtmrofTiﬂesbytheCity IR

S 1210 gﬁMoﬂgggegold;erg MOACagreesthat:twﬂIsecmetheconsent,or i
- obtmnreleases&om.eachandeveryholderofasecuntyinterestinthedevelopmentﬂghlsof of
amortgage mtemtin, the Pro_;ectPrcpertym afonn accepta‘bleto the Clty and Authority and
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" nterest, in the event of any default or breach by the City or Authority for any amotnt that inay -

R - demands judgmentofanynamre,becauseofhodily:rgunesto ordeaﬂmf,anyponand
_becauseofdamagesto of the Patties or others, inclyding loss of use from any canse.

L . _misconiduct of the Paity to be indemmified, its officers, employess or agents, Lisbility ofany =~ .
U 'A-'-Pa:tyhereunde:sha]lnotbe]nnitedmtheextaﬂufmsm&ncecaruedbyo:pmvﬂedhysuch o
e Partynrsubjecttoanyexclusiunsﬁnmcmgemanymsmmpohcy R

ok :‘,;"-j'defi.nedemnesotaStamtes.Secuon1161993to1161995(ﬂ1e"3umess8ubsidyAcl") o
' -.-becausextlsexpeﬁedthatﬂleﬁnmmalassistancepmvidedwﬂlfanw;ﬂlmanexoepnonmder ST

o "ESuhsequentPhaseaRedeWIOPmGMAgrementwﬂlbeexecntedthatmdudesananalYSEOfthe .

. ,27.._CR-,;_:.L-5_314§ Filed in Fourth Judicial-District Gourt

6/21/2015 3:13:59 PM
’ H’énnepin County, MN

. 'reuordedmﬂltheabovesmdpmpuuespnortomesaleofanypubhcly:ssuedﬁmcmgfora

“Subsequent Phase. The requirement to obtain consent will only apply to the Developer as to

propertyomedoroontmlledbytheDeveloperanﬂnottomnsfereesastopropertyomdor _

- mouﬂzp]:l:ddg a tranisferes, includmg withont hlmtatmn the owner of the leasehuld mterest inthe
s Lo . |

. 1231 Nn Pam$slug Noﬂnnghexemahallbe eonstmed to create aparh:ership or]omt
venture between the Developer and the City or Authority or shall anything herein be constmed
BN create aﬁduma:y relauonshlp betwean theParhea a3 to any activity desmhedhermn.

o 1212 ‘NoPeists Ca feres -Nomember,ofﬁcialoremployeeof PR
:elthﬁrﬂleCitymAlﬁhmtyshaﬂhavemypﬂsonalmteresLduectmmduectmthlsCom& N
“nor shall any such member, ofﬁcmlorﬁmployeepammpateinanydecisionrelaﬁngtothm AT B
! Contract thet affects his ntherpmalin:erestsorthemterestwfanycorpmﬂon,paﬁnersh:p, SERRCRNE N -
. orassocmtlonmwhldlheorshemduecﬁyormdmﬂymerested No member, official ot T
.j;employeeoftheCrtyorAnfhontyshallbepexsonaﬂyhabletotheDevelopu,anysuoccssorm R A

B ] s Rt I L

OpEE, Suceessar or on any obligations vnder the terms of fais Conteact, .
oveloper shall be personally lisble to the City of Authority or its successors - . .
j"’_fmtheeventofanydefmﬂtorbreachbytheDeveloperorforanyamnmtthatmaybeubmedueto- S
ﬂ;eC:xtyorAﬂm@m_iﬁmmsororonanyobhgaﬁmsmdexﬂmtermsof&mm L

|- 1315 fudemaification - The Parties wil indesankiy andhiold éch othethbmmless, . - -
: mcludmgtheurespecnve agents, officers and employees, from and against ali lisbilities, Josses, =
.daimages, costs, expenses, including reasonsble atiorneys® fees, causes of action, suits, clmms, :

o’ s Semad T b 4

.whatsoevu(eoﬂecnvely,‘ﬁabﬂ:nes"),aﬁsinguutof incidental to, or in cofnection withthe - . - -
. use, nofuse, ownership, condmon,nroccupamyofﬁerjecthpertyorwhﬁeeonsttucuon'
. of the Project or any Cominitied Public Impiovements or Public Improvements, ductoanyacts =~ =~ .| i
ofomlssxonurcnmm.tsmon.mcludmg'___f igence of another Party, or any coritrctorofsach . -
- .‘;Pa:tyorthmemployeesoragents prévided however, thattheobhgauonsofthemdemnfying ,
Pmtyhmmdashaﬂmtexﬁndhhabﬂﬂeshthsateﬂcmsedbytheneghgmmwﬂm

NS i usiness§uhmx~ltisanﬁc1paﬁedtheﬁnancm1asmtannepmvidedby R
ﬂeCﬂyandAu&ontymﬂerﬂnsCmtactwﬂlnntmnsMea”bumssmbstdy“asthattwnis '

- - oo — Creae i -

.'_.theBusinessSubsﬂyActfmpr@ectswherethedeveloper’smveshnentmthepmchaseofthe PN , '
'.redevelopmmtmteandthesitepmpatatmnm70p=rcentormmeofﬂxeassessor’scmtentyear's ST
. gstimated market value as, thoge terms:are defined in the Business’ Subsidy Act. Foreach’ :

. Developer’s invéstment into the purchase of the site and the post of its preparation for ° 1
- developmeﬂ;alahvewtheassessor sesumatedma:ketvalue fonhe year in which the -
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Redevelopmem Amement is executed Shnuld the pnvate investment to value ralJo fallbelow N

“70 percent and no other excepuons tothe Busmess Subsidy Law apply, a Busmess Subudy
- Agreementmus b exemﬁedasaconMonofanyArhclerxsbmsemenm

: withSecholeG therightsmdresponsibﬂmesofthePa:uespmuammihisCmtractahaﬂ
¥ . ‘conitinde unkil the. ‘Iierofther_;ectCompletmndateoﬂuuel 2040 = :

Fuhdaﬁhe tmeofConiragtTermmaﬁonshaﬂbethepmpertyoffheCuymdAwhontyand
_sha!lbedepo" inthe So tllLoolesmaDevelopmthund. ;

- - SIOVOTIGNG 1 AW
shﬂlgbvemdl@esﬁommdmterpremuommommngthevﬂﬁntymdcmmcamdthis .
Cmﬂaﬂmdthelegﬂ:daﬁmsbehvemthe?athesmdpetfomanceundemwnhMEgndm
.the principles of onflicts of law. Thelmguageofﬂlmcmctxsmdshﬂlbedeemedtheresult
- of iegotiatioii smong‘the Panties and their respective legl counsel and shall it He strictly -
conslruedfororagmnstauyparty EachPartyagraesthatanya&onausmgontoform
comectmmththisCmuactshaHbebraughtsolelyinthecourtsoftheStateoﬂVﬁfmesota,
Fourth.lud:.malmmct ortheUmtedStatelesmaCouﬂfortheDismntofMﬁ:msota.

L 12.18 m__ ﬂmCmuactwﬂIbecoms&&ecnveuponexewhunofthe ,
' ancﬂlnyagwem&nﬁdescﬁbedeecﬁmB 16 of this' Contract for Project 1-C. Jf the ancillary
agreementsforPtqectl-Carenotexecutedwr;hi;ﬂmmthsofthedaﬁeoﬁhuContmct.thm
Contractwﬂlbemmem]landvozdandﬂ:eParﬂes ﬂgl:tsandobhgahonswﬂlhegovem:dby
thePnorRestatedContract. T , _

SR mmmzsswmm5r thera:nuheretohmmedthiscmmmmmdby
b "' theuﬂlerrespecuvedulywthonzmofﬁmﬂaedayandyearﬁrstabmwnm ST T 1

' FLAHERTY DECL: EX. F

1215 t_rﬁ Tem.linanon' Un]essothermsemudxﬁedbytheParhesmaccordmce

712,16 Excets Piblic Trvestment Funds - Aum:emmnmgmherubhcmvemem‘z:-:.'ff-'-""" |

| Slgepagesofolow] .

Law-‘-'l‘hePa:ﬁes heretoagree tha:tﬂlelaws ofthe State: ofl\dﬁmlesnta_ ' ': R .
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O 2ml E@ROVEWTFUNDNG AP
; AGWEMENT BETWEENMOAC AND
__THE CITY OF BLOOMINGTON AND
‘l'HE BLODMGTON PORT AUTHORITY

T Agreemant is made ﬂus/ﬁ_may of&, 3011; by and bitween MOAG .
Ml Holdings LEC, MOAC Lend Holdings, LIC, both Delaware Yimited Habiliiy

. companies. (together. "MIOAC™) and the Clty of Bloomington, a Minfesots municipal -
-~ corpotation-(the “City™): and the PnrtAﬂﬂlontY -of the City -of Bloomington, abody .

S " oorpori e palitic Grgmized under Minnesola Statvies Chiapter 469 (dio “Auﬂiorhy") o
. (MOAC,theCity atif the Anthority are ,lleeﬁvely:efenedtahmmsth “parﬁ&s“) '

CrwaudfheAMhoﬁtyareparhestoaredevelopmmtcon&m o
1t Lty th amountand ﬁmmgofpubheﬁmdsmﬂeavailablefo:ﬂommtted Public -+~
mprwmen&cmainad anddest}nhedwiﬂ:mCrty-approved Firal Development Platis =~

"_';foranySubsequentPhaseofﬂlemlofAmumjest {Cepitalized tefma ars defined

¥ Evyithin that redgvelopirient contrast that. s cumently entitied the 1983 Restated Contract =~ .

ST for ihe Purchase and Private’ Redevelopment of Land, which has beeri arfiended five . - .
’ ‘._*'umeswiﬂ;themnstreoentamndmentdatedImE 2010). 'Hlepﬂrtlestoﬁ;atlgss._:"_

i - redey confract aie in the process nfdrufhngamcessnrmterdwelnpment L

© % - conrast,: l_‘_o:ﬁ:epurposesofﬂﬂsAgeanentﬂtetem“RsstatadContmt“inolu&asthe Lo

E 1933 -coniract, s’ ‘uiinded, 2y well as any- successurmasﬁsr development con&actvi. S

“' - VMOACis pnshgtoﬂwﬁ!opﬂmﬁubsequmt?hasasofﬂzemnof -
' 'AnminaProjectmdlhatdsvefopmmt:eqmes end will benefit from oertain xoadway. - ‘
7 improveinénts that are part of the Lindau Lane Comidor Corplete Streets and Safety .
.- Enhingeinent Project, (the “Corridor Project”) specifically the Lindaw -Lane ‘Grade -~ - B AR
o ,'._.,SeparauonatapprmmnatelyzlstAVmueassetfmﬂimﬁedramngatracheﬂheretoas';3 N E R
"_-,E@_i_bié.(the‘ ', vers "’).. E B el T

3 MOAC tepresm that itis tlxe fee 1 owner ofthe property ndjacent 0 . - e,
'_.LmdauLane, an wlnch Substemiial portions of the Improvemsnt' will be construgted, . - v

" locafed #8100 247 Avenie South in the City of Blooiinglon, Hennepin Coumty, - L
. - Miniigsot and Iogally desoribed a5 LOTS I wnd 2, BLOCK 1, MALL'OF AMERICA - . .° .77
.. T ADDITION, Lo*rsa .3, and 5, BLOCK 1, MALY, OF AMERICA 3" ADDITION .- - .
‘. aid LOP1, BEOCK 1, MLOFMRICAB“ADDITION&&OUTLOTA MALL 0
AR *o AMERIGA-S"’ADDI’I‘ION, aqcordmgtbﬂab:em&edplats the:eof(the“rropeny") RO

2 D, The'parties agree ‘Ut the Impmwnem benaﬁ'fs each’ of the Cny, 1he"f-:- .
'Author!ty and MOAC, -aad- propose by this Agreemeit.to” get out the fnariclal - .
A ’f"'responsibilﬂyofﬂmparﬁeaforﬂzebnprovemem,themmmmn costofw}uch:s‘l'hnw R
L "twoM‘HmnDeBm(MZ,OOGOOO) L SR

m— w4 A e W i . T i -
e RS et v e B . [T

S mna oy § e

" rmemad » wsmm b besma iy . ]
T . . . .
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E TheCﬂyandMOAChmmeivedappmvalforagrmt&omtheS:ateof. -
o Mumsotaaspart of the ammpﬁdhwmmbm&ngmny to cover p postien of .
_the costs of the hmprovemantamlsevmln’thar -infiprovetnéats eonteinsd and deserlbed

*within the Comidor Projéct, in the totil amiwdt of Fiftest Mition Four Hundred and

" Fifty Thousshd' Dollass’ ($15,450,000) (the “State “Grémt*)and ‘Ten Million Dollars
‘($10000,000)ofthatsmeﬁrannsdedmatedtoﬁauostoﬂhermpmmnt o

- - R 'IheStataGrantis conﬂngentuponﬂwsansfaohoﬁofﬂie Commwsmnerof S
. thé Depa:hnent -of Epployment énd Beonoinle Devaloproent that state Amding is -
S matchedaadcommﬂhedtoihemmdm?mjmﬂbmmmﬁmdmgms,ham B
. of ot loest 2 i 3 (noti-state: state).” The commitmetit of the parties to uss tex ncremment =~

- cxevenus from TIF District 1- Cfoﬂﬂslmpmvementmthemnnermﬂmomtsetfor& y

.. in Peregtaph 7 of this Agreément is essenital 5 establishing that match. "The City's™ " .47
. receipt of the $15450,000 in ' Stas Grant funds and’ poceeding 10 ‘donstruct the . 1

 “Trdprovemest I8 contingent upon. the negdﬁatmn e, exsoution” ofa.g:ant agetient - D Y
", betwéen the City. aud the Minnesita Deparihent of Buyployment -and Eeonomie” . -
. . Developmert, a5 well a5 the Project Cnstofﬂlelmlmvemm commgmatequaltoor o
© 7 less than §32 ouo,uoo, _ JTRE |

G ag =t
an

R 1-1. Theoons&ucﬁunofﬂ:elmpmvemmiis eonhngent upmMOﬁc nausmg R
- m be provided. easéments, or providing the Ciéy Hnaclal reimbursement for such
. easemnents and deidication ofnght-nfwaynaeessawfor‘&e Improvement. The Citywill  ~ *
.- provide legal descriptions of the femporary consirucfon aras end dedicated properiy ina
- fammepﬁblemMOACmmnimﬁonwitb.thepmhmmydeagngromformh_;
"-.Improvement. .

_' ﬁapa@samem&undamndmmwmhmbmnemdi-: 7 -' RN B
-mpmwdepublmandpnvmﬁmdmgfo:ﬂ:ehpmnmemﬂesm'bedhammﬂ:snot; T ; *

e S (e A 6 e A0 ettt

" 7. intended Yo create a'preceddent, -expectation or forreuls, for any future funding of .
SN :Mprovemmts, public, committed or oﬂle:w:se. except s providadinPatag:aph 7.e of_ _
L __;,'__-'ﬂns Agreemmt. :

TN ; c. Basednponﬂ:edzsanssionandamlyslsprmdaduymmnomingmmy_;'." SR I
- R CoumﬂmchomgthoﬂAummtymhsirNovemhw 15, 2011, jolut meeting, itis - - o - ]
dhe frtent of the partics to allow for futore amendteents o' this Agreement, jor fora - . -
- snpers agreemmt.atérpnortosuchumastha&tyappmvesa.Fin&Iﬁevelopmmt'-'
... Plan fot the next- Su]:segueni Phase of fhe MOA development, es thoss 3 5, 0F -
. - gupsrseding sgréement, ‘are deemed neceisdry by the Bloomingion City Comol and g
" ‘Bloomington PortAmhn:itymfacﬂit&te mﬂommﬁmxmmvamwmﬂw -
: .-.;'..;"ﬂaatnez:tSubsequthhase. e .

o ""‘,K; "rhe'pa:uesag:aethatﬁeLmﬂauLmsafetyxmpmmmm“ﬁmm SRS ke
o ._.:.";_'_"I'I-I‘??toLin:iauIaaneandadjananttoﬂ:eimrseuhonservmgﬂleNordslmmanohorof IR N R
f--j'fheMallofAmema,iheesﬂmaﬁedcestofwhmhisbnemuionymammm N AT N

. ',"i"‘5393224V30AHBL255-6 _‘;'_:: : . . 5 A
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it bridge mnd tumel consirusiion spésining Linden  Lane
oo s temd will include, it ngt be limis LR, O Phg ol
., Signing, bridging, bridgs aesthefic improvements, lightirip, tunne] safety teatments,
-+, ", eplosion mitigation, landscaping, storm sewer, Sanitary sewer; water mein, privats . -
+ .t Agpeement, The dest

| affedédbythe 1, the el

e constiuotion easements, tight of way dedication aud sights of entry from the Propeity ds -

" Paoperty™) st no codt 1 the i and fser providad thecost I sy, I aceptible to. .0 %
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- Dol (81,500,000), i notsukjet to s Agresment imd st MOAC Wil motbor sy
;fthﬂi.cﬂstspfﬂ;gturapyoﬂ:e_r‘portio_n,ofthe'Conidor'Projeét'eéstpf%‘“Aﬁénﬂa"'.- o

P

© - Now, therefore, in oonsldoration of the muimal coveants of ®e parties bers |
provided, the receipt and sufficiency of which are herehy acknowledged, the parfics agree S TP

=% " 22" 7 The Improvement Subjeott fhig Agreemen “The sibject gt of s fading L 1
- egroementis ths Lindan Lane Grade Separation (SP 107-444-006) t apgrosimately 21% . = <% A7 i T

o Avems, The reconstruction and lowiesing of Lindau Lane from sppeowimaly TH 7710+ - . . -
.. 24" Avetuis fucluding the appistensnt infersections (Im.&wa‘;;ngﬂﬁmg)_@ [T
at2]" Avenne, Specific work -

¢ limited to, pavemeti; cuthing, retaining wall, sigals,

- i, plra end work relnibursed s Ped Cots i Geiedfo subssoion S ot his

" Agroetaent, Tic design will be oonsistént vith thé Prelizfusry Design Repastpropersd .~ -
- Jor Rurt Hagen, Malt of Aniecica Doveloprent Manager daied Apell 12,2006 by Short©
" Elliot Hendricksan, nc. es showi i Exhibit B, The legal description of e property. - .~ .
. aifocted by the Improvement, the estimated Projeot Cost, and ferms under which the City - - -
- will inftiafe the projoct ave sét forth an defined b BRWBIKB, - E. . o o -

3. Dedleaion; “MOAC igres o provice, ¢ 56 oot to Gy or Aberiy, all .

ths Clty and MOAC reasonably determing'to be required for the Improvement, MOAC . - .- - - | |
also ggrees o, use its best efforts to obtaly the neosssary construston easements fom ¢ . . :
.. TKBA, ooated ot 8000 IREA Way, Bloomington, Hefmepln Couity, Minnseots, Jogally - .~ 1], '
. desoribed 3 LOT .2, BLOCK .1, MALL"OF -AMERICA 6® ADDITION, (TKEA . .. " |7 ..

.‘-,. .
+ amn-

- MOAC. The Cify agrees to use s best effort to assist MOAC in fhe negotiation of fiese

‘easecens vhich may iclade, wit th st of e MOAC, the tesivoof i ight .~ .

R T K SRR A
~ i - 0y 'the costs of desipn, ‘engineering, éonatmiction engineering, construction, surveying, - .- .
" materlals testing, legal fees, financing costs,” esséments, rights-of-way - exclusive of -

e . costs,  The Projeot Costs dentified as etirfbutable 1o the speciel design foatires for -~ .

.. casimens providad fromn 5 Propety, permis s, and sonsirion et camying | oS

'/ ingreased saféty and seonrity and load bearing capacity required % endble the placememt . . . - .

4 of MOACs Dovelope Inprovents sflyon the pleza sbve e loweed Lindsa Lage ~~ © |

o SPARCAHBLSSS o 0 g

et m—m sy 4w s oW
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- ‘are. separately idenhﬁed and wﬂl be separately accaunied for dunng constmeuon. All R Y

o 'conMTautetothsgostofmns&ﬂdﬁng&ehnprowmemtﬂzemofS&ﬁﬁOOthuMOAC Lo ,.:'_‘.'-,-'
' ',prevmuslypmdtotheAuthmtyascampensaﬁonforthademGhonofmatpoonnofthe ;

U -patag:aph 12 od:' this Ag:eement, Au&onw agrees 3 prmde i “'I’IF ‘Advanss® {as :

_2_-7_CR_15_3-}46. . Flled in Fourth Judicial District Court
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. Gosts will be reaspuable for a project of the kind and soope uhdeitsken by the Cityend °. .0 | [
_baaeduponactualcostsmeumdby“themtyorsubmmedto'lheC:wbythirdpaxw_ ' T
consultants, engirieers, énd others without adjustment or increase. MOACwilIhavethe

' nghttormewd!custssu’hmmdormoumdfor&elqpmmt. L

" Revisw ] pecifications MOACwillhave fhenghttt)'

, review plans and spemﬁcarnona furﬂua]impmmm thet ae the Sabject of this -

" . Agreement. A slgned approval by MOAC and its designiated enginger will be xeguired - -

formeLmdauLaneGradzseparanonoranyporhonoftheimpmvmhmmediately Lo
:hdjmnttoorwrﬁ:mtheProﬂer:ymﬂthOAlelownpa:taoftheImprovementm ST

© 0 the foture, o

R S RS SR
L a .

“The Autherity agreég to -

- MOA Phase I parking rainps e was necessery to allow for the construction of His”. - - '
- southpad HuteL Thm conmbuuon is in abcordanee with the terms sat farth i the 2010

o defined in this paragraph) isi favor of MOAC for the puipioss of finaricing the remaliing

" TIF Advance" ‘means the use of tax increment financing tevenmes coflected and

. necedsary fo construet the Committed Public Improvemsnts for the next Subsequent ™ - o
" ‘timie 23 fhe Cify approves the Finel Developmerit Plan for the net Subsaqueitt Phase up -

..~ pothe siin 6F Six Million Doliats (46,000,000 'ﬂie'IlFAdvanoescantemplatedbyﬁﬁa B AT I
" ._Pﬂagrﬁphsha]lbesubjecttnthefoﬂowmgtermsaﬂdmndmns SRR R |

L 39323%#3_%1{&%?5-6;. s '  SR

' costs of e Tprovemient, ofhér than fhose oosts coverd by grant fimds and the . Y 1
. :'conuibuhmwference&mpmgmphﬁabwe,uPWamaﬁmomewmmhon. S
" One Hundredd Seventy-four Thoiwind and Ko/100ias Dollars ($21,174,000). The ferm

—" e

Dt

. . accumnlated by the Authority from Blootington Tex Incresent Finanelng Distlet +C, ™~ ‘
- butmtyeteamedbyMOACﬁuonghiheCmﬂedVaIuefomulasetfor&mﬁeRestmd : L
Corsiract t Paragraph 9,02(5) and which, in the absence of fhis Agreerent, wonld nptbe -
- qualifid for jse'in this Improvemerit or any next Sibsequent Phase. ' Notwit o
g ‘subsect:onaofﬂﬁsl’mgmph'?and?arayaphlz asaninducamenttottmdevelopment _—
T ofSubaequentPhases,iheAuthoﬁgragreesmptovideanaddtﬁonalTiFAdvaneem"- o
" favor of MOAC in"an ‘amount that the City, the Authorliy and MOAC agfee to be "

O

' 'Phﬂse,suohamoummbedetemmadan&ﬂ:eTIFA&vancembamadeatorpnormsueh SO

B Al Countéd Vaius texmbursemenis for Corimitted Pubhe Improvemem A ':_ .
- io whieh MOA s el her thoso divotlyiltingfothe Sontped Foe Froectars - _
* " xeimnbtirsed, wil b first. dedmamdtoﬂlerepaymen;ofthxs TIF Advatie thhoutinterest_* e

S Th:sAgreementuﬁllbemsorporatedmmanﬂmadeapartofthekesmted-:7-'_ I
: _i'-.l_Cont:autbyreference. L ) ' ] i

: The Auﬂmnty’s :ecmpt of an,y ?laza Reimbursements, as that te:m is_

' FLAHMERTY DECL.EX.F = . - 5 . .



L ‘.:."plazaiscnnvateﬂﬂ'ompubhctopﬂvaﬁuse.
L 116199Sand s

. ippioves a Final Development Plen for the next Subseqtient Phasé of the MOA - . ° .~ .

. "o Bloominglon City Comiel sad Bloomingion Fort Authy o fullinte he " T
o Commarnbﬁclmmmummﬁﬂmwnm&beaquentmase. R

. '_NA.uthunty, MOAC 2grees 1o ‘underteks and be responsible for all funmel end plaza -
ey mamtenauceand operahona! <osts pursuant fo the tetms set forth in the separate Ground

- _';_stomwatersysﬁemin_themnnelatno edditional costio MOAC, - -

Fe '__the Jeass torn consistent with pplicable lov., -

S ?mamtmaﬁce of fitures and security cameras, ad well gs the agreement of the partlej that.
il e

.-."_"_-._:'.Paragraphﬂhereaf LR e e -~

27-CR-15-3146 . . B . Filed.in Fourth Judicial District Court
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" Henrigpit’ County, MN

- deﬁned at Paragraph 8 g, fmm MOAC wil! for the pmposes of ealaulatmg Counted e ;
Value,resnltmareca!ctdaﬁon ofﬂaeam.mmtofﬂteT!FAdvancabyoredmngthePlaza

. -Reimbursement ursement against the total TIF Advncs, {(For example, if a Plaza Refmbursement Do
| g;mgg,oo?ommm theAuﬂlonty theathe'IIFAdvanoawﬂlberedueadto Yy

A N Theonlyrecnurs.efonepaymentofﬁe'nFAdvance wﬂlbeagamstTIF e
o revanues eameﬁbyMDAC pusuznt o “the  Restated Conract or .any Plaza
' .RsimbuxsementpaldbytheMOACuotheAutbnntyatmemneaﬂbraporhonofthe .

s i iy

'mmspmmmemame,meammmomwﬂlmmm T
& business subsidy agreemént, lfraqm:_ed pursuanttul\iﬁnn. Biat. séotions 1161.993- PR

:-.,m

L S : Auﬂ;ontyand Clty.agreatomakcswchamendmantsmﬂns .
e Agreement or to ‘enter into 2 superseding sgteement, &t of prior 1 such fime as the City

. doveloper, s ose amendments, or superseding agreement, are deeinied niecessary by - . L&

TG ase gnd Security_Agreement. Aftst substautia] éompleﬁon of‘the.'.-;.l
hpmwmaﬂhasocmed,andnpunl#daysudvmvmmmcsbyCﬁyor

[

- Lease, Mamagécentand Sevuey Agrement (e “Growd Loase™, ich soll ncude, |
-"atanummum,mhofﬂzefnﬂowmg _ DR DR R
SR 'Iheﬁtywﬂ]plowsnowandperfommuhmmtenance,repamand oy
,--mmwemmofmdmﬂwmadwayhcludmgmbs,adewﬂks,guﬂersmdmedmnsand" R N

“The homnel andplamarembemanagedmdmmntainedbyMOAc durmg Do :

‘I‘hedetalls” ' ofmeopmsecurﬁyandmamtenancefortheummlmd'--',. e
cluding: - turmel cteanmg, electricity for. lighling -apd ‘secyrity” cameras, . - -

{hey ‘develop. smrivally ‘soeeptable ‘safsty conditions: for. operetions, security eid- - . |
;plazamdtunne!,itwillnotbeopenedforusenrtravelbythspubhc. IR
The City’s right 1o #3segs MOAC the réasonable costs for the operations, . R
mmgementmdmamenmceinﬂleeventﬂthOACdoesmtperformunder- EERTRTRR R I
tmnsse;outmﬂ:e@mundhaseconsistentwﬁhapphcablelaw RS B
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STATE OF MINNESOTA DISTRICT COURT

HENNEPIN COUNTY FOURTH JUDICIAL DISTRICT

CRIMINAL DIVISION

State of Minnesota,
Plaintiff,

vs.

Kandace Montgomery,
Nekima Levy-Pounds,
Michael McDowell,
Catherine Salonek,
Todd Dahlstrom,
Adja Gildersleve,
Amity Foster,

Jie Wronski-Riley,
Shannon Bade,

Mica Grimm,

Pamela Twiss,
Kimberly Ann Socha,
Dakota Ryan Machgan,
Deann Lynne Pratt,
Nakami Faridah Tongrit-Green

Mautaui Kakemwa Alima Tongrit-Green,

Rahsaan Hansraj Mahadeo,
Anthony John Nocella,
Tamera Janae Larkins,
Andrew Jared Edwards,
Benjamin Michael Painter,
Christopher Mark Juhn,
Imani Christian McCray,
Aaron Lamar Abram,

Tadele Kelemework Gebremedin,
Dua Safaldien Saleh,

Emmett James Doyle,
Madeline Cady Jacobs,
Roxxanne Liegh Rittenhouse,
Rose Marie Meyer,

Sara Jean Gieseke,

Defendants.

MOTION TO COMPEL DISCOVERY
MOTION ON RESTITUTION
MOTION FOR GAG ORDER

Court File No. 27-CR-15-1304
27-CR-15-1307
27-CR-15-1320
27-CR-15-1326
27-CR-15-1331
27-CR-15-1335
27-CR-15-1346
27-CR-15-1349
27-CR-15-1350
27-CR-15-1829
27-CR-15-2766
27-CR-15-3068
27-CR-15-3069
27-CR-15-3071
27-CR-15-3073
27-CR-15-3074
27-CR-15-3144
27-CR-15-3146
27-CR-15-3491
27-CR-15-3492
27-CR-15-3493
27-CR-15-3494
27-CR-15-3495
27-CR-15-3496
27-CR-15-3497
27-CR-15-3582
27-CR-15-3583
27-CR-15-3586
27-CR-15-3602
27-CR-15-3072
27-CR-15-4953

FLAHERTY DECL. EX. G 1
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

The above-entitled proceeding came duly on for hearing
before The Honorable Peter A. Cahill, Judge of District
Court, commencing on the 1°% day of May, 2015, at the
Southdale Courthouse, Courtroom 22, city of Edina, county of
Hennepin, state of Minnesota.

APPEARANCES

SANDRA JOHNSON, ESQ., and TORRIE SCHNEIDER, ESQ.,
appeared for and on behalf of the Plaintiff.

JORDAN KUSHNER, ESQ., appeared for and on behalf
of various Defendants.

ANDREW GORDON, ESQ., Legal Rights Center appeared
for and on behalf of various defendants.

Also present: Tim Phillips, Esg., Andrea Palumbo,
Esqg., Larry Leventhal, Esqg., Michael Sawers, Esqg., Scott
Flaherty, Esg., and Teresa Nelson, Esqg.

SUSAN GAERTNER, ESQ., appeared for and on behalf

of the Mall of America.

Jeanne Manko, RMR
Official Court Reporter

FLAHERTY DECL. EX. G 2
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Whereupon, the following proceeding was held
on May 1, 2015, and entered of record, to wit:

THE DEPUTY: All rise, this court is now in
session, The Honorable Peter A. Cahill is presiding.

THE COURT: Thank you, please be seated. All
right, we’re going to go on the record on all the cases
to begin with to deal with some motions, and, then,
we’1ll proceed, calling cases individually in order to
set future trial dates.

Are we on the record?

THE CLERK: We are on the record, Your Honor.

THE COURT: All right, I would note one of
the first motions that was brought to the Court’s
attention is a motion to compel disclosure; who would
like to speak to that on behalf of the defense?

Mr. Kushner?

MR. KUSHNER: Thank you, Judge.

THE COURT: Would you note your appearance
for the record first, we are on monitoring.

MR. KUSHNER: I’m Jordan Kushner, K-u-s-h-n-
e-r, attorney of record for Nekima Levy-Pounds, Adja
Gildersleve, Michael McDowell, Katherine Salonek and
Jie Wronski-Riley, not sure whether or not I’'m attorney
of record right now for Mica Grimm, but I'm also

believe -- I'm also speaking on behalf of the other
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defendants who are the group of the eleven organizers,
which would also include Kandace Montgomery, Shannon
Bade, Todd Dahlstrom, and Amity Foster, and Pamela
Twiss.

THE COURT: Well, I think the disclosure
motion has applicability across all the cases that are
on the calendar today, so I'll consider this --

MR. KUSHNER: Okay.

THE COURT: -- even if you aren’t technically
the attorney of record, and I’'1l1 allow any other
attorneys who wish to speak on it for additional
information to do so as well.

Go ahead.

MR. KUSHNER: Thank you. So we’ve got --
I’ve got fourteen different specific requests in the
motion to compel discovery, and so we’ll start with
items 1 through 5, our PowerPoint presentations and
Word documents that the prosecution identified in a
privilege log of items that they’re withholding based
on privilege concerns.

Now, apparently these are all documents that they
obtained from the Mall of America, and, so, they are
claiming privilege on behalf of Mall of America because
Mall of America considers it to be work product, and,

in some cases, they claim that it’s security data.
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There’s been no statute -- now with respect to one
of these items which is a timeline which is Request No.
3, the prosecution has informed us that they’re going
to disclose that document so assuming that that’s the
case that we only have to -- we can leave out number 3;
is that right?

MS. JOHNSON: That’s correct. I think it’s
relevant --

THE COURT: Ms. Johnson, note your appearance
for the record.

MS. JOHNSON: Sandra Johnson on behalf of the
State. I believe it’s relevant and useful, and I don’t
see any work product nature to that; that could have
been done by anybody who was looking at the monitor and
recording when the orders to leave the premises were
given.

THE COURT: All right.

MR. KUSHNER: Okay. So, so that leaves us
with the first category of documents are included in 1
through 2 and 4 through 5, and these are documents that
the Mall of America has identified as discoverable
documents, but claiming privilege; and, so, there isn’t
-— they haven’t provided any legal grounds for them to
claim privilege.

With respect to work-product privilege, these are
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documents that the Mall -- that the prosecution has in
its possession that the Mall of America decided to
provide to them. Mall of America could have claimed
work product possibly with respect to subpoenas of
documents to them. The subpoena duces tecum is
suspended because it’s on hold right now, but if the
City obtains these documents, they’re not representing
the Mall of America, so they have no attorney-client
privities with the Mall of America.

THE COURT: Hold on, hold on. Go ahead.

MR. KUSHNER: So there’s no attorney-client
privities between the -- between the City of
Bloomington Prosecutor’s Office and the Mall of
America. We’ve certainly raised issues informally and
in communications about whether the City Attorney is
acting on behalf of Mall of America, but legally, of
course, they’re representing the City of Bloomington
and the public, the State of Minnesota. They don’t
have any attorney-client obligation to Mall of America,
and, so, they don’t have any grounds to assert
privilege on behalf of Mall of America, based on any
kind of attorney-client relationship.

Once they’ve obtained these documents, they’re in
the public domain, at that point, and, so, the City

Attorney does not have any kind of privilege groundful
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of holding them. The City also hasn’t asserted any
kind of statutory authority for security -- for it
being security data of any sort.

THE COURT: If anybody has a phone and it is
in your hand, it is going to be seized. Your phones
are to be turned off and in a purse, backpack, pocket,
somewhere where you are not holding it or have access
to it. There will not be a second warning. The
Sheriff will seize it on my order if any phone or
electronic device is out other than counsel using it at
counsel table.

Mr. Kushner?

MR. KUSHNER: So, um, their arguments with
respect to documents that the police created about
whether they’re protected by the Data Practices Act,
there isn’t any claim that Mall of America’s private
documents are protected by the Data Practices Act. The
Data Practices Act applies to public entities so there
isn’t any grounds for claiming security privilege, it’s
not something that exists and there hasn’t been any
authority that’s been asserted.

The Mall of America has filed -- has sent a letter
to the Court saying that they want to be heard on the
issue. The Mall of America doesn’t have any standing,

they’re not a party in these proceedings; they seem to
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be trying to latch onto the -- or having served them
with a subpoena duces tecum --

THE COURT: 1I’1ll deal with that; move on.

MR. KUSHNER: Okay. So we’d ask that these
documents be disclosed, if there is an issue about
their relevance, and, of course, we don’t know, these
are —-- we haven’t seen them, so the proper procedure
would be if the Court didn’t know about the relevance
of the documents to conduct an in camera review and
determine if they contain any kind of possibly
exculpatory information.

Okay, the next category of documents are audio
files that the City of Bloomington -- two items, 6 and
7; the City of Bloomington has disclosed that they took
audio recordings of meetings where defendants were
present and were withholding them based on the Data
Practices Act.

Ms. Johnson has stated with respect to these two
audio files and provision 6 and 7 of our motion, that
they are going to disclose this information, so this
should be settled and can you confirm that that’s the
case?

MS. JOHNSON: Your Honor, that is correct.
THE COURT: Thank you.

MR. KUSHNER: And, then, you know, and then
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Item No. 8 requests any other kind of other audio or
video recordings of meetings or statements involving
any defendants that we don’t know about, and Ms.
Johnson has agreed that if they find any other sorts of
recordings that they will disclose those as well.

MS. JOHNSON: Again, Your Honor, that is
correct.

THE COURT: All right, thank you.

MR. KUSHNER: Okay. Then Items No. 9 and 10
of the motion to compel involve photographs of
undercover police officers who were present at pre —--
at planning meetings prior to the event giving rise to
the charges, as well as the event itself.

Provision 9 deals with photographs that were
identified in the State’s privilege log; it is evidence
that they have that they don’t want to turn over. And
Item No. 10 requests photographs, you know, from the
personnel records of all the undercover police officers
who participated in the actions that involved this
event, whether they are identified in the privilege log
or not.

Now, this is very important for us to obtain
because it’s a critical part of the State’s case, is
that they said that they had these undercover officers,

you know, attending meetings and attending the protest
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10
itself, and, based on these allegations that the
undercover officers are making, these are grounds for
the charges based on things that they allege that the
various defendants said at meetings, and wvarious
behaviors that they’re alleging that the defendants
engaged in at the Mall.

Now, we don’t have any information about who these
undercover officers are. They haven’t been identified.
We wouldn’t be -- unlike uniformed officers, which
maybe we could look at the video and see what they were
up to, we don’t have any way of determining what the
conduct of these undercover officers are unless we know
what they look like; and, so, in order for the
defendants to be able to respond to the charges of the
State, they need to know who they’re talking about, who
is it that’s saying that this defendant said X, Y and Z
at a meeting.

If they recognize a person, they could say, “Well,
you know, that person -- I remember that person. This
person started conversation with me and this is
actually what I said in that person’s presence, I
didn’t say X, Y and 72, I said A, B and C. But the
problem is, without knowing who this person is who is
making the allegation and being able to identify them,

we’re left completely guessing and not able to respond
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to the allegations; and, so, it’s important that we
actually be able to see who it is that’s participating.

If there was an undercover officer who was in the
protest, someone might remember a client, a defendant
or a witness might say, “Hey, you know, that person was
actually being provocative. They were trying to egg
people on.” Again, we don’t know, we don’t know about
this until we actually see them.

So that’s -- we have to know who these
participants were in the event. There’s dangers here
with the undercover officers, especially given that
this was all a peaceful action, about whether they were
antagonizing or provoking, and whether they’re making
allegations that are true or not, you know, based on
their presence and where they were in the videos, it
might be that we can prove that it’s impossible that
they saw what they’re claiming to have seen.

THE COURT: I'm going to stop you there, Mr.
Kushner.

MR. KUSHNER: Yeah.

THE COURT: You made pretty much an identical
request in State vs. Bagley back during the animal
genetics trial.

MR. KUSHNER: Yes.

THE COURT: And that did go up to the Court
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of Appeals, and the one thing that’s clear from that
case is that the District Court should do an in camera
review.

MR. KUSHNER: Right.

THE COURT: I'm just curious, because I did
not see any subsequent procedural history on that case.
Can you fill me in on what happened after it came back;
was it remanded from the Court of Appeals?

MR. KUSHNER: Yeah, it was remanded from the
Court of Appeals, and between the -- between the appeal
and the remand, 9-11-2001 happened right after that, so
within several weeks after that Judge Hopper issued an
order without any explanation, did not -- after
previously ordering disclosure of all undercover
police, shortly after 9-11, 2001, he issued a summary
order just denying any disclosure.

THE COURT: All right, thank you.

MR. KUSHNER: There wasn’t any kind of
reasoning of it, so there wasn’t -- I don’t think
there’s any kind of precedent in that case.

THE COURT: 1Is there any precedent that
you’ re aware of? Bagley was the only thing that could
come to that was close --

MR. KUSHNER: Yeah, right.

THE COURT: -- on the revelation of
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undercover police officers.

MR. KUSHNER: Yes.

THE COURT: There’s a lot obviously on
undercover confidential informants --

MR. KUSHNER: Uh-huh, sure.

THE COURT: -- and Bagley almost seemed to
imply that it’s the same standard.

MR. KUSHNER: Yeah.

THE COURT: But are you aware of anything on
point other than a Bagley?

MR. KUSHNER: No, no; I think the precedent
Bagley relied on said that the -- had said that the
Court could not outright deny this kind of discovery,
that it had to conduct an in camera review; and, in
Bagley’s case, the trial judge had ordered that we
obtain the discovery without conducting an in camera
review, the Court of Appeals said no, you have to, same
thing, you have to conduct an in camera review first.

THE COURT: Okay, you’re not aware of any of
other cases, any other --

MR. KUSHNER: ©No, I’'m not.

THE COURT: Okay.

MR. KUSHNER: So, we're fine with the Court
conducting in camera review. I’m not -- as to the

photographs and the purposes, I’'m not sure what the
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Court will discover in an in camera review. There are
other items, obviously, we went through where the --
where the -- where a court in camera review, the
relevance is obvious, but the Court can do what it
feels it needs to under the law to review this
information.

THE COURT: Has any defendant filed a notice
of an entrapment defense that you’re aware of?

MR. KUSHNER: You know, we haven’t filed it,
you know, it’s —-- these are misdemeanor cases, SO we
don’t have discovery requirements under Rule 9.04 that
would apply in felony gross misdemeanor cases, but we
are going to be -- some of the defendants are going to
be asserting a defense of entrapment by estoppel
because they were given representation; they were given
permission by police high brass to be present to help
out in terms of dealing with the crowd, so that the

conduct of the police is going to be very much at issue

with respect to each -- some of the -- with respect to
each -- with respect to at least some of the
defendants.

THE COURT: Okay.

MR. KUSHNER: Now, if the Court -- you know,
the City of Blooming -- the prosecution has said that
one of these police might still be under -- in an
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undercover capacity, it’s not clear if they are or not,
they don’t allege that the other ones are.

I think if there’s concerns about security the
appropriate thing to do and I don’t think we’d have a
problem with it in this case, we’d be sensitive to it,
would be to issue a protective order that limits the
dissemination of these photos. There’s this -- I think
there’s this almost panic kind of tone in the motion
that we’re going to take these undercover police
officers pictures and put them in the press, and put
them on Face Book, and there’s no -- and they suggest,
which, frankly, I find offensive, that we can’t be
trusted to keep this information private.

Well, the attorneys are officers of the Court, so
I think we can easily address, provide this, these
items, the photographs in a way with restrictions so
that they don’t get disseminated at all to the public.
The way I would envision it is, that the attorneys
could have hard copies of the photos, agree that they
can’t copy them, that the attorneys can show them to
defendants or people that they reasonably believe, or
witnesses, and meet with people in person and show them
the people involved in the cases the photographs, but
not allow them to leave their possession, so that there

wouldn’t be any basis for other people to see these
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photographs, and I think that would -- that sort of
process would adequately protect the security concerns
that are present here.

THE COURT: Okay.

MR. KUSHNER: Then I’11 move on then. Item
No. 11, you know, is requesting the, you know, police -
- other police reports, or notes, or any kind of
documentation of events by the police that we haven’t
received yet.

THE COURT: Does the State have any objection
to that?

MS. JOHNSON: ©No, Your Honor; we discussed
that just yesterday morning.

THE COURT: Okay.

MR. KUSHNER: Um, all right, so we can -- I
was going to say that, but we can move on.

THE COURT: Okay, it seemed a pretty straight
forward --

MR. KUSHNER: But I’'1l1l just note that we
don’t have any documentation from these undercover
police officers in any of the police reports that have
been disclosed, which, so we expect that there should
be more.

THE COURT: Well, let me stop you there. Is

the State objecting to giving over reports that were
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written by undercover police officers?

MS. JOHNSON: No, Your Honor. In fact, I
believe what happened in this case is that the
undercover officers were being heard, they were
microphoned, and they were being heard by a uniformed
officer who did the report based upon what he heard.

THE COURT: All right.

MR. KUSHNER: And then I think, in that case,
we need to get what the oral statements are of these
undercover officers, who said what, you know, who’s
claimed what, who are the officers, and who is claiming
what.

THE COURT: Well, my understanding is the
report reported the oral substance, or the substance of
the oral statement; is that right?

MS. JOHNSON: I don’t believe that the
undercover officers need statements; what they were
reporting were what they heard going on in the meeting
and the presentations that were provided at that open
meeting that was planning this event.

THE COURT: Okay, I'm sorry. Go ahead.

MR. KUSHNER: Okay. So we -- again, we got a
-— so we have a gap here in terms of knowing who are
making the allegations that are underlying the

complaint.
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THE COURT: Okay.

MR. KUSHNER: And whose specifically saying -
- who 1is specifically what, and, that also I think goes
back hand in hand with being able to identify who these
participants were in the meeting that the people might
recognize, and whether they were actually in a position
to see what they claim that -- or hear what -- to see
or hear what they claim they saw or heard.

Um, so the next items, 12 and -- 12, 13, and 14
deal with requests for witness and exhibit lists, and
we believe that this is appropriate, in this case,
because of the complexity and the extensiveness of the
case.

THE COURT: 1I’'11l deal with that in my Scheduling
Order.

MR. KUSHNER: And -- all right, and they also
-— I mean, witnesses would normally be discloseable, of
course, under the rules of was it a gross misdemeanor
felony, and, this case is a lot more complicated than
most gross misdemeanor and felonies.

But I think also an exhibit list is appropriate
here because we have so far 194 gigabytes of
information disclosed, and it -- and, I mean, Ms.
Johnson has indicated her staff, or extensive staff

that’s working on it, has yet to even be able to go
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through all of that, and, so, it’s just impossible to
prepare for trial based on that kind of huge universe
of information, so we should be able to find out well
in advance what the prosecution is actually going to
introduce at trial so we can have the ability focus on
that and have time to adequately prepare.

THE COURT: All right.

MR. KUSHNER: And that would -- that covers
our motion requests, other than exculpatory evidence,
which I assume there’s no objection to.

THE COURT: I assume so as well. Ms.
Johnson, it looks like we are down to essentially the
four power points from the Mall of America and the
photographs of undercover.

MR. KUSHNER: Power points and Word documents
from Mall of America.

MS. JOHNSON: Just to be more convenient, we
can share. Yes, that’s correct, and Susan Gaertner was
here this morning.

FEMALE VOICE: She still is.

MS. JOHNSON: Is she still here? And she’s
legal counsel for the Mall of America. She asked to
have opportunity to articulate the work-product
privilege that is being asserted by them.

We did the privilege log essentially to allow the
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defense counsel to know what it is we have and to make
this objection, but, I honestly can’t say that I am
privy to the basis for the withholding, and it is in
the possession of the prosecution and subject to the
Court’s order.

THE COURT: The material that is being
requested is the material from the Mall of America that
is currently in the possession of the Bloomington City
Attorney’s Office; is that correct?

MS. JOHNSON: That is correct, Your Honor.

THE COURT: Was that material obtained by
Bloomington involuntarily, that is, by search warrant
or other mechanism?

MS. JOHNSON: It was not, Your Honor.

THE COURT: So it was disseminated
voluntarily from the Mall of America?

MS. JOHNSON: Correct.

THE COURT: Okay. I did receive Ms.
Gaertner’s letter, and I am not going allow her to
speak today because she is not a party and doesn’t have
standing. I will -- since this is going to be taken
under advisement and I'm going to have to review things
in camera, I will allow two weeks for if the Gray Plant
Law Firm wishes to submit a brief as a friend of the

Court, I'm willing to look at that, but I will not
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allow the Mall of America to speak as a party or to
this motion directly.

MS. JOHNSON: Understood, Your Honor.

THE COURT: All right. So as far as that
goes, do you have anything to add? I think your
arguments were in the brief as far as work product and
that, but anything you want to add, Ms. Johnson?

MS. JOHNSON: Well, just to summarize; it is
the State’s position the defendants have not met their
burden of establishing a valid need for the disclosure
of undercover officers’ photographs; the physical
appearance of the undercover officers is completely
irrelevant to the guilt or innocence of the defendant;
and, at the time of trial, they will have an
opportunity to cross-examine each and every one of the
State’s witnesses and certainly to rebut that testimony
through the presentation of testimony in support of the
defense.

THE COURT: You anticipate that these
undercover officers will be witnesses at the trial,
and, I know you don’t know for sure about any of the
witnesses, but do you think it is likely, at this
point, that they are going to be on your witness 1list?

MS. JOHNSON: It is possible that at least

one of them will be on our witness list.
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THE COURT: All right. Mr. Kushner, anything
further?

MR. KUSHNER: Just point out, of course,
we’re not concerned with what they look like except to
the point of being able to identify and recall them and
try to find out people’s recollections of what their
conduct or what they did at the protest, and be able to
look at video to see if their descriptions of what they
did are consistent with what’s on the videos.

And, you know, if we weren’t able to find out what
these undercover officers look like until trial, we
would have this problem where, after each one testified
we’d have to take a recess, and we’d have to have
extensive discussions with all the people that were in
trial, whether it’s two, four, eleven, and have them
discuss what they remember about this particular
undercover officer, and that would -- that would, you
know, cause quite a bit of delay, so it would be much
better for everyone if we could be prepared ahead of
time to address these witnesses, and, of course, if
they’re not called but we find out that they had
favorable information we might want to subpoena them,
and we won’t be in a position to know if they have
exculpatory evidence with respect to the conduct of any

individual defendants unless we know who they are.
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THE COURT: All right.

MS. JOHNSON: Your Honor, I could probably
clarify things if I could describe what it is that the
photographs depict. They’re very brief video of one of
the undercover officers, not all of them, and it simply
is -- it is a clip within the massive amount of video
that was provided to the defendants.

Whether or not that officer could be picked out of
that crowd, I don’t know, but because that officer is
still undercover and involved in narcotics transactions
and other crimes of violence, the State will oppose the
discovery of the officer’s appearance, at this time,
and that is something that isn’t even subject to
critical impact; those cases can go right up on Court
of Appeal.

THE COURT: All right. Any further --
anything further from any other defense attorney who
wishes to speak?

MICHAEL SAWERS: Very briefly, Your Honor, I
don’t need to recount anything. My name is Michael
Sawers, S—-a-w-e-r-s, here on behalf of defendant
Kandace Montgomery.

The very discrete point I wanted to talk about was
something that Mr. Kushner just brushed over, and that

was the quality of the ability to prepare and cross-
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examine. As the State made clear in our conference
yesterday on the telephone trying to resolve some of
these disputes, we certainly will have the opportunity
to cross-examine and the State acknowledged that we’ll
have the opportunity to put our own witnesses on if we
choose, obviously not required.

But if we are hearing for the very first time and
seeing for the very first time these witnesses at
trial, the idea of a recess would certainly be on our
mind, and it would be something that we’d like to
confer with our client with all the other witnesses who
may have information, and, that really is the crux of
what I wanted to say is that, in order to prepare at
all for the testimony of those witnesses, it’s
important to know names and what they look like as well
as confer with our clients in advance to see if they
were at all involved in the preparation.

Thank you, Your Honor.

THE COURT: Thank you; anything else on this
motion? All right, let’s move to the second motion
which is the -- oh, Mr. Leventhal, I'm sorry.

MR. LEVENTHAL: Just a very brief emphasis on
that point, Your Honor. I don’t think that what we’re
talking about are just brief recesses. If they’'re —--

or saying, well, you have the right to cross-
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examination, you can ask a witness on exam, “Well, is
what you said correct and do you believe yourself?”
Well, that may really be besides the point, it may be
necessary to talk to various witnesses, “Oh, that
person that you described was doing this and that, who
was it? Was it the guy on the stand?” Well, we don’t
know. The witness isn’t even in the courtroom.

There’s several thousand potential witnesses and
there’s a need to organize beforehand not just when
something is heard.

THE COURT: Thank you, Mr. Leventhal;
anything else? All right, let’s go ahead then with the
motion for pretrial determination -- I’11 take that
under advisement, and I actually am going to direct the
State to provide me with all the material that was
listed so I can do an in camera review, that includes
the photographs of the undercover officers.

I do not need the material that the parties have
already stipulated will be disclosed, just the things
that are still in contention, and I’1ll1 do an in camera
review and try and get an order out as quickly as
possible since I know it impacts your trial
preparation.

Now the motion to have a pretrial determination of

restitution, who would like to speak to that, Mr.

FLAHERTY DECL. EX. G 25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
Kushner?

MR. KUSHNER: Yes. So the prosecution has
prior to bringing this charge has stated in the press
that one of the reasons they want to bring this charge
was because they wanted to recover the costs of the
police and security.

THE COURT: Let’s start with the basic
threshold; is the State still seeking the cost of
police time in the Mall of America protest enforcement?

MS. JOHNSON: Your Honor, the State has not
made a motion for restitution, at this point, it’s
premature; that comes after conviction, putting the
cart before the horse. We identified loses to the City
of Bloomington, but we have not determined whether we
are going to ask for restitution.

MR. KUSHNER: Do you dispute that you stated
in the press that you want to —--

THE COURT: Do not talk to opposing counsel.
Are you saying that the City does not -- has not made
up its mind yet?

MS. JOHNSON: The City has not made a
determination that is final yet, nor does it have to.

THE COURT: All right, Mr. Kushner?

MR. KUSHNER: Okay, thank you. And the Court

could probably take judicial notice that the City of
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Bloomington has publically represented that it would
like to recover the costs, the police costs, otherwise
we could provide the Court with press clippings if it
would be helpful.

We --

THE COURT: You can take the hat off.

THE DEPUTY: You need to just take the hat
off; you can have a seat here.

THE COURT: Mr. Kushner?

MR. KUSHNER: So that the City has publically
stated in the press prior to bringing the charges that
an important reason for bringing the charges is to
recover the police costs, and, they do state the police
costs in the complaint itself, they claim that it’s
$25,000 and there’s some intimation that it might be
more.

Now, originally there was also discussion about
the Mall of America trying to recover security costs
and even loss to business, but I do have representation
from their attorney, their previous attorney, that
they’re no longer planning to make any claim for
restitution, so this comes down, at this point, to
whether or not the City of Bloomington, if they get any
convictions, can try and recover police costs, which

appears, at this point, would be at least $25,000.
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Well, that’s a huge amount, especially for cases
of this magnitude; these are misdemeanor cases that
carry a maximum penalty of 90 days in jail and/or a
$1,000 fine; and, yet, the defendants could be subject
to request -- to be responsible for $25,000 or more
restitution even if there are many defendants, it’s
usually joint and several, so it’s possible that anyone
who gets convicted of an offense here could end up
having a restitution bill of $25,000 for a misdemeanor
case, where the most that they would normally have to
be subject to would be a fine of up to $1,000.

And that’s a huge consequence, and it’s a
consequence I think they need -- they have a right to
be able to weigh when they’re deciding how to move
forward with the case in terms of whether or not they
want to try to enter into plea negotiations to resolve
the case, what are the consequences going to be if they
go to trial and get convicted, and it’s appropriate and
only fair to them, and we would suggest that it really
is within their constitutional due process purview, to
be able to have that information.

Of course, you know, everyone has to be advised of
what the maximum penalty is for any charge when they
have -- as stated in the complaint; they have to be

told that in court, everyone has a right to know what
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the maximum penalty is. Well, this is a potential
penalty that’s exponentially higher than what the
normal maximum penalty is for a misdemeanor case, and,
so given that the defendants are -- you know, given
that this is controversial, it’s something I don’t
think there’s any precedent, I couldn’t find any
precedent in the case law for ultimately assessing
police costs, at least published precedent, and, so,
this is one of -- this is a question mark that has
great magnitude that’s going to be hanging over every
defendant’s head about whether -- and they don’t have -
- that’s why it’s appropriate to have a resolution, for
the Court to have a resolution.

Whether they’re required -- the Court is required
or not to do it, I don’t think we even need to even get
to that. I don’t think there’s any dispute that the
Court should be allowed to provide a resolution on that
issue as long as the City hasn’t waived its claim to
restitution, and, in that way, the defendants all have
the information that they need to know what the
consequences are if they were to get convictism.

THE COURT: The State’s response?
MS. JOHNSON: Your Honor, under 611A.01,
victim does include a government entity under paragraph

B(2) that incurs a loss or harm as a result of a crime.
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We have not gotten any documentation. We haven’t
put together an assessment of the total loss to the
City of Bloomington. And you also have to prove that
the loss or harm is a result of the particular
defendant’s actions, and that would be in a separate
hearing after conviction.

The Court then, as the Judge knows well, under
611A.045, has a great deal of discretion and saying,
“Have you proved up your loss? Have you proved up the
causation?” And then you look at the income, resources
and obligations of the defendant; and, if the defendant
is not financially able to make restitution, the Court
can give a payment schedule, it can order STS in lieu
of restitution, and it can give priority and must give
priority to victims who are not government entities,
but government entities are within the ambit of
restitution.

Right now --

THE COURT: Let me stop you. Ms. Johnson,
that wasn’t always the case until the statute was
amended, that government agencies were considered
victims under the restitution statute. Obviously, they
are now, but 611A.04 still requires that it be a direct
loss, and the cases —--

MS. JOHNSON: Correct.
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THE COURT: -- on restitution from a
government agency seem to be restricted to direct
losses such as the loss of buy-money in a drug
transaction, damage to a squad car in a fleeing case,
and that type of thing.

Do you have any authority whatsoever for the
general costs of police enforcement being ordered as
restitution, or that the Court has authority that that
falls under the phrase “direct loss”?

MS. JOHNSON: That would be something that we
would be researching. I have not done that because
there have not been convictions yet. The State is not
prepared to present on the restitution issue. This is
a hypothetical. There is no case or controversy in
front of the Court right now.

THE COURT: Well, these cases are controversy
it’s just not conviction, so --

MS. JOHNSON: Well, there’s no conviction.

(Laughter and applause)

THE COURT: All right, calm down, calm down.

MR. LEVENTHAL: It’s a motion for dismissal.

THE COURT: No, no, everybody seriously, you
got to take this seriously.

I do have a very serious question, and, that is

that it also requires a conviction.
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MS. JOHNSON: It certainly does, Your Honor.

THE COURT: If -- let me, hypothetically, and
if you don’t know the answer yet to this, if
hypothetically one of the defendants charged with
trespass were to plead guilty this morning and I
imposed a petty misdemeanor sentence, would that be a
conviction or would that bar the State’s ability to get
restitution?

MS. JOHNSON: I do not know the answer to
that question, Your Honor. The statute doesn’t say
what level of conviction is required.

THE COURT: All right, fair enough; anything
else?

MS. JOHNSON: Nothing else, Your honor, on
that issue. It was rather surprising that it was
brought at this second appearance prior to conviction.

THE COURT: Yeah, I am going to deny the
motion for -- to have the Court determine it ahead of
time. It think I would encourage the State to make a
decision so that defendants can make a reasoned
decision on how they want to proceed in the case, but I
think it is premature without a conviction for the
Court to determine restitution.

I’'m not saying obviously -- I think there are two

issues here; first, whether restitution is even
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appropriate under 611A.04, second is, if appropriate,
if appropriate, what is the amount? And I'm denying
the request to make a decision on those. That will be
reserved when it becomes ripe. It is not a ripe issue
yet. If it becomes ripe then we’ll litigate it.

All right, there’s one last motion which the State
brought today which was for a gag order. Ms. Johnson?

Do not react to motions or what the Court says or
you will be ejected.

Ms. Johnson?

MS. JOHNSON: Your Honor, I’'m going to defer
to Ms. Schneider who briefed that issue.

THE COURT: Ms. Schneider?

MS. SCHNEIDER: Thank you, Your Honor, Torrie
Schneider on behalf of the State.

Your Honor, the State has filed a motion to
prohibit further extrajudicial statements. We rely on
our brief. I hadn’t anticipated arguing because I
didn’t think that was fair to the defense without
having an opportunity to respond.

THE COURT: So it is because I'm going to
deny your motion?

MS. SCHNEIDER: That’s what I figured, Your
Honor, so I don’t know if argument is necessary.

THE COURT: All right. This is something I
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somewhat anticipated, that someone would eventually
bring this, and, so, I did make myself familiar aside
from the State’s brief.

The defendants obviously have a First Amendment
right which I have to balance against the due process
right to a fair trial, and whether it would prejudice
everyone’s right to a fair trial in this case. I do
not see that it has risen to that level yet.

I think these are cases of community interest and
there will be community discussion about it. I think
it’s an inappropriate case to issue a gag order. I
simply remind the attorneys of their ethical obligation
as cited in the State’s brief, that a lawyer who is
participating or who has participated in the
investigation or litigation of a criminal matter shall
not make an extrajudicial statement about the matter
what the lawyer knows, or reasonably should know, will
be disseminated by means of public communication and
will have a substantial likelihood of materially
prejudicing a jury trial in a pending criminal matter.

I’ve been involved in many cases with high
publicity, both as a defense lawyer, prosecutor and
judge, and, invariably, when you get to trial it’s
amazing how uninformed the jurors are about what has

been said, so I do not have a concern, at this point.
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If during jury selection, it appears that a jury
pool has been tainted by extrajudicial statements we
can deal with a change of venue at that time, and,
perhaps, even strike the pool and move it to another
county. In this age of Twitter and social media, I
don’t know how there’s any county in the state that we
could move it to that it may not have heard of the
case, but I think, at this point, I think it is
incumbent that we all respect each other’s rights and
say what is only true when we are out in the media, and
try this case in the court of law and not in the media,
but, at the same time, everyone has a First Amendment
right to speak and I'm not going to put a gag order on
that today.

And with that, that is that motion. Sorry to deal
with it so expeditiously, but I figured it was
something I better research ahead of time, which I did;
anything else from either side as far as motions?
Hearing none, then we are going to call each individual
case simply to give new court dates. A couple of
things; there are going to be some -- for everyone’s
benefit, the lawyers are aware of this, I'm going to
issue a Scheduling Order where there are certain
deadlines as to when motions and memoranda will be

filed. 1If there is an evidentiary hearing where
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witnesses are called for the purpose of supporting
those motions, we will set that date as well.

Defendants are not required to be at that hearing.
Defendants may be at the hearing if they wish; it is
not a bar, it’s Jjust you’re not being ordered by the
Court. 1In other words, I can’t throw you in jail for
not showing up, that’s the bottom line. But you do
have to show up for trial, I will throw you in jail if
you don’t show up for trial, that’s -- and when I say
nine o’clock I mean nine o’clock, and that means get
through weapon screening and be ready to role at nine
o’clock, just so everyone is aware on how I run my
courtroom.

So you have the opportunity as call each person to
the podium, I would ask that we verify your address is
correct in case you’re representing yourself, because
any order that the Court issues we got to make sure
that you get it so that you are aware of the scheduling
order and if there is any change in the trial dates.

I will be giving all the defendants trial dates
today; those might change based on the lawyers getting
-— get together and telling me there is a better way of
doing this, because we’re not going to have individual
trials, with some exceptions, with some exceptions, but

it makes sense when we have common issues of law and
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fact on some cases that we join them for trial, and the
parties are going to get together and give further
suggestions to the Court, but for now you all have to
leave here with a court date. So that’s what it’s
going to be.

All future hearings will be downtown in the
Hennepin County Government Center. It’s easier for
security. You can see how we’'re all sitting on top of
each other in this little courtroom, and I think it
just is easier to get through weapon screening, if
nothing else, because they are better equipped for
large groups coming through, but for the defendants
that means only the trial.

So, with that, when I call your name please come
up to the podium, and if I mispronounce your name
because I didn’t take notes last time, so I apologize
if I mispronounce your name, but give me your correct
pronunciation.

First, Kimberly Ann Socha, and, counsel, please
note your appearance for the record because we are on
monitoring. Ms. Socha? Come up to the podium.

MR. PHILLIPS: Good morning, Your Honor. My
name is Tim Phillips on behalf of the defendant
Kimberly Socha.

THE COURT: And you have filed a certificate
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of representation?

MR. PHILLIPS: I believe so, yes.

THE COURT: Okay, check on it and make sure
you have.

MR. PHILLIPS: I know I’'ve filed discovery
requests so I'm assuming so, but I will check on it.

THE CLERK: Your Honor, he has.

THE COURT: All right. And is it correct,
Socha?

THE DEFENDANT: Yes.

THE COURT: Okay. You are ordered back to
court for trial on October 12™ of 2015 at 9:00 a.m.

THE DEFENDANT: Okay.

THE COURT: We will give you a reminder slip.
We’ll have you sign that, and then you are free to
either return to your seat or leave if you wish,
whichever is appropriate.

THE DEFENDANT: Okay.

THE COURT: So see the clerk and they’1ll give
you —-- who is going to handle it?

THE CLERK: She can just sit back down, Your
Honor, and when I get them I will have them sign.

THE COURT: Fair enough; trying to get
through everybody might be a little tough.

THE CLERK: Thank you, Judge, yeah.
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THE COURT: Have a seat and we will get you a
reminder slip; do not leave before you get a reminder
slip.

MR. PHILLIPS: Your Honor, I apologize for
interrupting, that is Columbus Day; is that still your
intention to set it on that day?

THE COURT: Yes.

MR. PHILLIPS: All right.

THE COURT: It’s not a court holiday.

THE CLERK: Next, Your Honor, we need -- is
the address correct for them.

THE COURT: Oh, Ms. Socha, what’s -- why
don’t you see the clerk and she will show you your
address and we’ll see if that’s correct, so why don’t
you come on up.

THE DEFENDANT: She’s so quick, she’1ll have
them ready.

THE COURT: Of course, she’s quick. We’re
just going to show it to you as opposed to saying it on
the record.

THE DEFENDANT: Okay.

THE COURT: Hold on. All right, Dakota Ryan
Machgan, for the defense?

MS. PALUMBO: Andrea Palumbo, P-a-l-u-m-b-o,

representing Dakota Machgan.
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THE COURT: And you have filed a certificate?

MS. PALUMBO: Yes, I have, Your Honor.

THE COURT: Okay; and how do you pronounce
the last name?

THE DEFENDANT: Machgan.

THE COURT: Machgan.

MS. PALUMBO: Sorry.

THE COURT: That’s why I ask.

MS. PALUMBO: Thank you, Your Honor.

THE COURT: Because when we’re in front of a
jury I want to make sure we get your name right, all
right. You are also ordered out to trial October 12,
at 9:00 a.m. I want you to see the clerk to verify
your address 1s correct, although with your attorney
it’s less of an issue, and, then, we’ll give you a
reminder slip as well.

All right, so why don’t you see the clerk and
verify your address. And if anybody wants to plead
guilty, you can.

(Laughter)

THE COURT: No takers, all right.

MS. PALUMBO: I have a few clients, Your
Honor, so I'm waiting to see if I have to stay here.

THE COURT: Okay; and I have to call them in

the order I have just so that I keep things --
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MS. PALUMBO: Okay.

THE COURT: Deann Lynne Pratt?

MS. PALUMBO: Yep, she’s one of mine.

THE COURT: Good morning?

MS. PALUMBO: Good morning; and, again,
Andrea Palumbo for Deann Pratt.

THE COURT: Okay, Ms. Pratt, you’re ordered
out to trial October 12 at 9:00 a.m., and I'd like you
to verify your address with the clerk, and, then, we’ll
give you a reminder slip, and I assumed I got that
right, Pratt?

MS. PRATT: Yes, yep.

THE COURT: All right. Nakami Faridah
Tongrit-Green? I'm sure I didn’t do well there.

Ma’am, could you pronounce your name for me?

THE DEFENDANT: That was actually the correct
pronunciation.

THE COURT: It was?

MS. PALUMBO: And again, Andrea Palumbo for
Nakami Tongrit-Green.

THE COURT: All right; Ms. Tongrit-Green, you
are ordered to trial October 12 at 9:00 a.m. as well.

THE DEFENDANT: Okay, um, I just would like
to indicate that I will be leaving the state in July

for a program, a master’s program that I will be
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beginning on the East Coast, so I will not be in the
City. I don’t know if that changes residency issues or
anything, but --

THE COURT: You’ll be here for trial, though,

right?

THE DEFENDANT: Yeah.

THE COURT: Okay.

THE DEFENDANT: I just wanted to make that
clear that --

THE COURT: You are under no order to stay in
the State of Minnesota.

THE DEFENDANT: Okay, all right.

THE COURT: I am sure you’ll show up.

THE DEFENDANT: Okay.

THE COURT: Verify your address with the
clerk and you’ll get a reminder slip and then you’re
free to go.

Mautaui Kakemwa Alima Tongrit-Green? How badly
did I do?

THE DEFENDANT: Not too bad, Mautaui.

THE COURT: Mautaui. All right, you’re
ordered up to trial on October 12" at 9:00 a.m. as
well, verify your address. Oh, I'm sorry, Ms. Nakami
Tongrit-Green, make sure that your lawyer communicates

to the Court your current address if you do move, so
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that we always have your current address on file. All
right, I'm sorry.

You can verify your address with the clerk, and
then you are free to go when you get your notice of
appearance, okay.

THE DEFENDANT: Okay.

THE COURT: Rahsaan Hansraj Mahadeo?

MR. GORDAN: Good morning, Your Honor; Andrew
Gordon with the Legal Rights Center for Mr. Mahadeo who
is present this morning in court.

THE COURT: 1Is it Mahadeo?

THE DEFENDANT: The correct pronunciation is
Mahadeo.

THE COURT: Mahadeo, all right.

THE CLERK: I’'m sorry, Your Honor, which case
did you just call or I mean which --

THE COURT: Mr. Mahadeo.

THE CLERK: Thank you.

THE COURT: Is that better?

THE DEFENDANT: Yes.

THE COURT: All right; you are ordered out to
trial on October 12" at 9:00 a.m., and verify your
address at the clerk, and when you get a reminder slip
you’re free to go.

Anthony John Nocella?
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MR. PHILLIPS: Good morning again; Tim
Phillips on behalf of the defendant, Mr. Nocella. I
will note that Mr. Nocella initially requested a speedy
trial, he didn’t waive that request at the initial
appearance, but he would like to re-request a speedy
trial in this matter.

THE COURT: All right, trial will be in front
of me, June 24" for trial downtown, 9:00 a.m. Verify
with the clerk.

MR. PHILLIPS: June 24", Your Honor?

THE COURT: Yes.

MR. PHILLIPS: 1Is it possible to do it any
earlier, Your Honor?

THE COURT: No.

MR. PHILLIPS: Okay.

THE COURT: June 24%", 9:00 a.m., verify your
address with the clerk and get a reminder slip.

Tamera Janae Larkins? For the defense?

MS. PALUMBO: Andrea Palumbo for Tamera
Larkins. 1It’s Tamera.

THE COURT: Tamera.

MS. PALUMBO: Yeah. I’'m just having a
problem today.

THE COURT: All right, you’re out to trial

October 12" at 9:00 a.m., and verify with the clerk and
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you will get a reminder slip as well.
Andrew Jared Edwards?

MR. GORDON: Good morning, Your Honor; Andrew
Gordon with the Legal Rights Center on behalf of Mr.
Edwards who is present this morning.

THE COURT: All right, Mr. Edwards, you are
also ordered out to trial on October 12 at 9:00 a.m.,
and see the clerk to verify your address and get a
reminder slip. Go ahead, you can talk to your lawyer
if you need, okay.

Benjamin Michael Painter?

MR. GORDON: Good morning, Your honor; Andrew
Gordon, Legal Rights Center, on behalf of Mr. Painter
who is present.

THE COURT: Okay. And, Mr. Painter, you’re
ordered out to trial October 12 at 9:00 a.m. as well,
and see the clerk to verify your address, get the
reminder slip and then you’re free to go.

I’11 let you catch up.

THE CLERK: I'm right with you, Judge.

THE COURT: All right. This is Mr. Painter.
Christopher Mark Juhn?

MS. PALUMBO: Andrea Palumbo for Christopher
Juhn.

THE COURT: All right, and, Mr. Juhn, you'’re
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also ordered out to trial on October 12! at 9:00 a.m.,

see the clerk, verify your address and then get an
appearance date, okay?
THE DEFENDANT: Thank you.

THE COURT: Imani Christian McCray?

46

MR. GORDON: Good morning, Your Honor; Andrew

Gordon with the Legal Rights Center, on behalf of Mr.

McCray who is present.

THE DEFENDANT: Good morning, Your Honor.

THE COURT: Good morning. You are ordered

out to trial October 12, 9:00 a.m., verify with the

clerk your address and get a reminder slip and then
you’re free to go.
THE DEFENDANT: Good.

THE COURT: Okay. And I apologize in

advance; Tadele Kelemework Gebremedin? How close did I

get?

THE DEFENDANT: You got my last name right;
Tadele.

THE COURT: Tadele.

THE DEFENDANT: Thank you. Just one second,
please.

THE COURT: Sure.

THE DEFENDANT: Thank you, Your Honor.

THE COURT: Okay. See the clerk, verify your
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address, and then you’ll get a reminder slip, you're
ordered out to trial October 12 at 9:00 a.m.

Dua Safaldien Saleh? And how do you do?

FEMALE VOICE: This defendant speaks Arabic,
so Assay Labine Sonet (ph) for Dua Safaldien Saleh.

THE COURT: I didn’t hear the middle one
because of the printer.

FEMALE VOICE: Dua Safaldien Saleh.

THE COURT: Okay.

MS. PALUMBO: Andrea Palumbo here with Dua
Saleh who is present.

THE COURT: All right, you’re ordered out to
trial October 12™ at 9:00 a.m.; verify your address
with the clerk, get a reminder slip and then you’re
free to go.

THE DEFENDANT: Thank you.

THE COURT: Emmett James Doyle? Mr. Doyle,
are you representing yourself or --

THE DEFENDANT: No.

THE COURT: Trying to remember who your --

THE DEFENDANT: Ah, no, I'm represented by
Mr. Gordon.

THE COURT: Mr. Gordon?

MR. GORDON: I’'m present. I thought he was

Steve. All right, never mind.
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THE DEFENDANT: You did pronounce it
correctly.

(Laughter)

MR. GORDON: Andrew Gordon with the Legal
Rights Center on behalf of Mr. Doyle.

THE COURT: Okay, October 12™ at 9:00 a.m.
for trial, verify your address with the clerk, get a
reminder slip and then you’re free to go.

THE DEFENDANT: Thank you, Your Honor.

THE CLERK: I don’t believe we have a
certificate filed on that one.

THE COURT: Does it showing him as self-
represented at this point?

THE CLERK: Yes.

MR. GORDON: Yeah, and I’11 take care of
that.

THE CLERK: Okay, thank you, Mr. Gordon.

THE COURT: Okay, Mr. Gordon, thank you.

Madeline Cady Jacobs? Madeline Cady Jacobs?

There was one person whose presence was waived by the
Court.

MS. PALUMBO: That’s Roxxanne.

THE COURT: Okay.

MS. PALUMBO: I represent Madeline Jacobs who

is not here; Andrea Palumbo representing Madeline
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THE COURT: Do you know where she is?

MS. PALUMBO: I expected her here, Your
Honor.

THE COURT: Tell you what, we’ll order her
out to trial October 12™ at 9:00 a.m., I’1ll stay a
bench warrant until that time, might want to advise her
to show up.

MS. PALUMBO: I certainly will, Your Honor.

THE COURT: Thank you, appreciate that, all
right.

THE CLERK: Do you want to sign for your
client?

MS. PALUMBO: Certainly, I can do that.

THE CLERK: Thank you.

THE COURT: And, again, these are all nine
o’clock at the Hennepin County Government Center
downtown. That concludes those I’'m going to set for
October 12". The following will be set for October
26",

Michael McDowell?

MR. KUSHNER: Jordan Kushner representing Mr.
McDowell.

THE COURT: Mr. McDowell, you’re ordered out

to trial on October 26 at 9:00 a.m., that will be in
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the Government Center downtown, verify with the clerk
your address and then sign a reminder slip and you’re
free to go.

THE DEFENDANT: All right.

THE COURT: Catherine Salonek? And is it
Salonek, did I get it right?

THE DEFENDANT: Salonek.

THE COURT: Salonek?

THE DEFENDANT: Uh-huh.

THE COURT: Okay. Mr. Kushner, you represent
Ms. Salonek?

MR. KUSHNER: Yes.

THE COURT: All right, Ms. Salonek, you’re
ordered out to trial October 26 at 9:00 a.m.; that
will be downtown.

THE DEFENDANT: Sounds good.

THE COURT: Verify your address, get a
reminder slip.

Todd Dahlstrom?

MR. KUSHNER: Todd Dahlstrom waived his
appearance. It’s been electronically filed and I'm
representing Mr. -- Bruce Nester is representing Mr.
Dahlstrom, but I’11 fill in for Mr. Nester.

THE COURT: Okay. All right, then if you

would sign an appearance slip on his behalf, October
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26" at 9:00 a.m.
Adja Gildersleve? Did I get both wrong?

THE DEFENDANT: Adja Gildersleve.

THE COURT: Adja Gilder -- okay, just like
it’s spelled.

THE DEFENDANT: Yes.

THE COURT: All right. You are ordered out
to trial October 26™ at 9:00 a.m.; if you could verify
with the clerk your address and notice of appearance.

Amity Foster; good morning, you are ordered out to
trial October 26" at 9:00 a.m. Mr. Kushner, is this
your client as well?

MR. KUSHNER: I’11 be -- Mr. Nester’s client
and I’'11 be standing in -- I'm standing in for Mr.
Nester.

THE COURT: All right, October 26", 9:00
a.m., verify with the clerk your address and a reminder
slip.

Jie Wronski-Riley? 1Is it Jie or Jiao?

THE DEFENDANT: It’s Jie Wronski-Riley.

THE COURT: So none of the above; call you
Giah (ph) Wronski-Riley. Okay, you are ordered out to
trial October 26" at 9:00 a.m., it will be downtown
Minneapolis.

THE DEFENDANT: Thank you, Your Honor.
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THE COURT: Okay.
Shannon Bade? Body (ph)?
Mr. Kushner, is this Mr. Nester?
MR. KUSHNER: Yes.
THE COURT: Okay, how do you pronounce?
THE DEFENDANT: Bade.
THE COURT: Bade. All right, Ms. Bade,
you’ re ordered out to trial October 26™ at 9:00 a.m.,
also downtown, if you could verify your address and get
a reminder slip.
THE DEFENDANT: Okay.
THE COURT: Thank you. Pamela Twiss? Mr.
Leventhal?
MR. LEVENTHAL: Yes, good morning, Your
Honor; Larry Leventhal appearing on behalf of Pamela
Twiss.

Ms. Twiss has a difficulty with the date announced
by the Court of October 26. She had planned to be in
China from October 20 to November 7, accompanying her
husband who is a professor at the University of
Minnesota in Pharmacology. He has a series of lectures
in China during that period of time, which has, I
understand, been set for quite a while.

THE COURT: I -- as I stated to counsel, it’s

going to be hard to accommodate everyone’s calendar,
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but, in this case, I think we will be able to; I’11
change it to November 9™ at 9:00 a.m.

THE DEFENDANT: Thank you.

MR. LEVENTHAL: Thank you, Your Honor.

THE COURT: Okay, see the clerk to verify
your address and also to get a reminder slip.

Kandace Montgomery?

MR. SAWERS: Good morning, Your Honor,
Michael Sawers along with Scott Flaherty and Teresa
Nelson, who are also at counsel table for Miss Kandace
Montgomery.

THE COURT: All right. Ms. Montgomery,
you’re out to trial November 9™ at 9:00 a.m., if you
could verify your address to the clerk and get a
reminder slip.

MR. SAWERS: Thank you, Your Honor.

THE DEFENDANT: Okay.

THE CLERK: Was that November 9 you stated?

THE COURT: Correct.

Nekima Levy-Pounds, appearing as her own attorney
along with co-counsel, Mr. Jordan Kushner, correct?

MR. KUSHNER: That’s correct.

THE COURT: Professor, you’re ordered out to
trial November 9, 9:00 a.m., please verify your

address with the clerk and grab a reminder slip.
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THE DEFENDANT: Thank you, Your Honor.

THE COURT: You bet.

Now, the next five people who I am going to name,
your next appearance is actually going to be a pretrial
and it’s going to be here at the Southdale Court, just
so you’re aware. They’1ll be on different dates. You
do have to appear for this pretrial, but we also
definitely need your address in case this changes, if
the plan for your case changes, and we’ll let the clerk
catch up a little bit first.

THE CLERK: Thank you, Judge.

THE COURT: Mica Grimm?

THE DEFENDANT: Good job, Your Honor.

THE COURT: Did I get it right?

THE DEFENDANT: Yeah.

THE COURT: Oh, okay.

THE CLERK: Your Honor, if I may have one
moment?

THE COURT: Sure.

THE CLERK: Your Honor, this may -- I’'m not
sure I don’t -- this may change, um, having Ms. Grimm’s
case out here at Southdale. I know it’s listed as an
arraignment today --

THE COURT: Uh-huh.

THE CLERK: -- and that is maybe why -- no?
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THE COURT: That’s not why I'm doing this.

THE CLERK: Okay, okay. There had been a --
her case got accidentally continued by a downtown clerk
and so there was some mix-up.

THE COURT: Okay. Ms. Grimm, I'm going to
order you out to pretrial October 12™ at 8:30 here in
the Southdale Court, at that time. This case is still
assigned to me for purposes of all the motions that
we’re doing. When you show up at the pretrial,
whatever judge is on your pretrial is actually going to
be your trial judge, if you go to trial, just so you’re
aware of that.

All right, so October 12", 8:30, Southdale Court
for pretrial; see the clerk to verify your address and
get a reminder slip.

THE DEFENDANT: Thank you, Your Honor.

THE COURT: Aaron Lamar Abram?

MR. GORDON: Good morning, Your Honor, Andrew
Gordon with the Legal Rights Center on behalf of Mr.
Abram who is present.

THE COURT: Okay. Mr. Abram, I'm going to
order you out to pretrial on October 19™ at 8:30 a.m.,
and that will be here at Southdale, verify your address
with the clerk and get a reminder slip.

THE DEFENDANT: Sounds good, thank you.
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THE COURT: Roxxanne Liegh Rittenhouse?

MS. PALUMBO: Andrea Palumbo here for
Roxxanne Rittenhouse whose waived her appearance, she
had a death in her family.

THE COURT: And thank you for advising the
Court beforehand about that. Ms. Rittenhouse is
ordered out for pretrial on October 26™ at 8:30 a.m.,
if you could sign a reminder slip on her behalf?

MS. PALUMBO: Certainly. Thank you, Your
Honor.

THE COURT: You bet. Rose Marie Meyer?

MR. KUSHNER: Jordan Kushner representing
Rose Meyer. She’s waived her appearance. The waiver
was electronically filed.

THE COURT: Okay. November 2"¢ for pretrial
at 8:30 a.m. at Southdale, if you could sign an
appearance slip for her; Mr. Kushner, you are her
attorney of record?

MR. KUSHNER: Yes.

THE COURT: Okay.

MR. KUSHNER: What time, 8:307?

THE COURT: Eight-thirty. Sara Jean Gieseke,

how do you do? Is it right, Gieseke?
THE DEFENDANT : Gieseke.

THE COURT: Gieseke? All right, you are
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ordered out for pretrial on November 9™ at 8:30; that
will be here at the Southdale Court.

THE DEFENDANT: Okay.

THE COURT: Verify your address with the
clerk and also grab a reminder slip. And are you
represented by a counsel?

THE DEFENDANT: Yes, I don’t know. I have to
talk to counsel.

THE COURT: Okay, 1f you are represented --
all counsel, make sure that you file certificate on all
the cases in which you are the attorney; even if you
are co-counsel, you should file a certificate, and
we’1ll probably just keep whoever is lead counsel
currently on the case as lead counsel.

So, with that, did I miss any of the defendants
who are here today?

(No response)

THE COURT: Okay. One last thing, I would
ask the lawyers, I know Mr. Kushner had a problem with

6" as the evidentiary hearing date; is there

August
another date that, in August, that counsel would like
to set? For example, what about the next Friday, the
14, August 14*"; how does that work for the State or --
THE CLERK: August 6™, oh, he said -- yeah,

eight day off, right.
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(Off-the-record discussion)

THE COURT: I have a problem with the 13™
that’s why. How does August 14" look for everybody?
Again, defendants do not have to appear for that, so
does that work?

MR. KUSHNER: It looks like it works for
everybody here, Your Honor.

THE COURT: All right, I’11l include that in
the Scheduling Order, but just for your benefit August
14" for evidentiary hearing; anything further before
the Court this morning?

MR. KUSHNER: At 9:00 a.m.?

THE COURT: 9:00 a.m., 9:00 a.m. not 9:01.
All right, we’re in recess.

(Thereupon, the hearing adjourns)
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STATE OF MINNESOTA)

COUNTY OF HENNIPIN) ss.

I, Jeanne Manko, Official Court Reporter in and
for the Fourth Judicial District of the State of Minnesota,
do hereby certify that the above and foregoing transcript,
consisting of the preceding 58 pages, is a correct transcript
of my original electronic recording, and is a full, true, and
complete transcript of the hearing of May 1, 2015, the
above entitled matter to the best of my ability.

Dated: May 21, 2015.

Jeanne Manko, RMR
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CITY OF

BLOOMINGTON
MINNESOTA

March 6, 2015

Jordan S. Kushner, Esq.
431 South 7" Street, Suite 2446
Minneapolis, MN 55415

RE: State v. Kandace Leanne Montgomery, Court File No. 27-CR-15-1304
State v. Nekima Valdez Levy-Pounds, Court File No. 27-CR-15-1307
State v. Michael Anthony McDowell, Court File No. 27-CR-15-1320
State v. Catherine Claire Salonek, Court File No. 27-CR-15-1326
State v. Todd Allan Dahlstrom, Court File No. 27-CR-15-1331
State v. Adja Sara Gildersleve, Court File No. 27-CR-15-1335
State v. Amity Lebaube Foster, Court File No. 27-CR-15-1346
State v. Jie Rose Wronski-Riley, Court File No. 27-CR-15-1349
State v. Shannon Lee Bade, Court File No. 27-CR-15-1350
State v. Mica Lauren Grimm, Court File No. 27-CR-15-1829

Dear Mr. Kushner:
Enclosed, please find the following:

1. External hard drive containing responsive documentation to requests nos. 1 and 3 of your February 1,
2015, discovery request;

2. Privilege Log; and
3. Affidavit of Service.

Thank you for your time and attention to this correspondence.

Bloomington City Attorney’s Office
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State v. Nekima Valdez Levy-Pounds, Court File No. 27-CR-15-1307
State v. Michael Anthony McDowell, Court File No. 27-CR-15-1320

State v. Catherine Claire Salonek, Court File No. 27-CR-15-1326
State v. Todd Allan Dahlstrom, Court File No. 27-CR-15-1331
State v. Adja Sara Gildersleve, Court File No. 27-CR-15-1335
State v. Amity Lebaube Foster, Court File No. 27-CR-15-1346
State v. Jie Rose Wronski-Riley, Court File No. 27-CR-15-1349

State v. Shannon Lee Bade, Court File No. 27-CR-15-1350

State v. Mica Lauren Grimm, Court File No. 27-CR-15-1829

PRIVILEGE LOG
Document Type Date of Document Author Recipient(s) Subject Matter Category of Privilege
The Mall of America has identified
PowerPoint : Black Lives Matter the document as work product
Presentation December 19, 2014|Mall of America |N/A Protest and security data.
The Mall of America has identified
PowerPoint Black Lives Matter the document as work product
Presentation December 30, 2014|Mall of America |N/A Protest and security data.
The Mall of America has identified
Black Lives Matter the document as work product
Word Document January 5, 2014|Mall of America |N/A Timeline and security data.

Word Document

December 19, 2014

Mall of America

N/A

Black Lives Matter
Organizer Document

The Mall of America has identified
the document as work product
and security data.

FLAHERTY DECL. EX. H



State v. Kandace Leanne Montgomery; Court File No. 27-CR-15-1304
State v. Nekima Valdez Levy-Pounds, Court File No. 27-CR-15-1307
State v. Michael Anthony McDowell, Court File No. 27-CR-15-1320

State v. Catherine Claire Salonek, Court File No. 27-CR-15-1326
State v. Todd Allan Dahlstrom, Court File No. 27-CR-15-1331
State v. Adja Sara Gildersleve, Court File No. 27-CR-15-1335
State v. Amity Lebaube Foster, Court File No. 27-CR-15-1346
State v. Jie Rose Wronski-Riley, Court File No. 27-CR-15-1349

State v. Shannon Lee Bade, Court File No. 27-CR-15-1350

State v. Mica Lauren Grimm, Court File No. 27-CR-15-1829

PRIVILEGE LOG

Document Type

Date of Document

Author

Recipient(s)

Subject Matter

Category of Privilege

Document on Cat

The Mall of America has identified
the document as work product

Word Document December 19, 2014|Mall of America |N/A Salonek and security data.
Security Unbudgeted |The Mall of America has identified
Excel Spreadsheet January 6, 2015{Mall of America |N/A Expenses the document as work product.
Security Unbudgeted |[The Mall of America has identified
Excel Spreadsheet December 31, 2014|Mall of America |N/A Expenses the document as work product.
Audio from undercover
officers attending Private data on individuals under
Downloaded on 12/20/14 pre-protest |Minn. Stat. 13.43, subd. 5, and
Audio File January 12, 2015 BPD N/A meetings Minn. State. 18.82, subd. 17(a).
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State v. Nekima Valdez Levy-Pounds, Court File No. 27-CR-15-1307
State v. Michael Anthony McDowell, Court File No. 27-CR-15-1320

State v. Catherine Claire Salonek, Court File No. 27-CR-15-1326
State v. Todd Allan Dahlstrom, Court File No. 27-CR-15-1331
State v. Adja Sara Gildersleve, Court File No. 27-CR-15-1335
State v. Amity Lebaube Foster, Court File No. 27-CR-15-1346
State v. Jie Rose Wronski-Riley, Court File No. 27-CR-15-1349

State v. Shannon Lee Bade, Court File No. 27-CR-15-1350

State v. Mica Lauren Grimm, Court File No. 27-CR-15-1829

PRIVILEGE LOG
Document Type Date of Document Author Recipient(s) Subject Matter Category of Privilege
Audio from undercover
officers attending Private data on individuals under
Downloaded on 12/17/14 pre-protest |Minn. Stat. 13.43, subd. 5, and
Audio File January 12, 2015 BPD N/A meetings Minn. State. 18.82, subd. 17(a).
‘ Photograph of Private data on individuals under
undercover officer at |Minn. Stat. 13.43, subd. 5, and
Photograph December 20, 2014 |BPD N/A protest Minn. State. 18.82, subd. 17(a).
Photograph of Private data on individuals under
undercover officerat  [Minn. Stat. 13.43, subd. 5, and
Photograph December 20,2014 |BPD N/A protest Minn. State. 18.82, subd. 17(a).

FLAHERTY DECL. EX. H



STATE OF MINNESOTA )
) SS.
COUNTY OF HENNEPIN )

Anna K. Sullivan, of the City of Bloomington, County of Hennepin, in the State of
Minnesota, being duly sworn, says that on the 6™ day of March, 2015, she served an
external hard drive containing discovery materials responsive to Attorney Kushner’s
February 1, 2015 request for disclosures, in the matters of:

State v. Kandace Leanne Montgomery, Court File No. 27-CR-15-1304
State v. Nekima Valdez Levy-Pounds, Court File No. 27-CR-15-1307
State v. Michael Anthony McDowell, Court File No. 27-CR-15-1320
State v. Catherine Claire Salonek, Court File No. 27-CR-15-1326
State v. Todd Allan Dahlstrom, Court File No. 27-CR-15-1331

State v. Adja Sara Gildersleve, Court File No. 27-CR-15-1335

State v. Amity Lebaube Foster, Court File No. 27-CR-15-1346

State v. Jie Rose Wronski-Riley, Court File No. 27-CR-15-1349

State v. Shannon Lee Bade, Court File No. 27-CR-15-1350

State v. Mica Lauren Grimm, Court File No. 27-CR-15-1829

by enclosing in an envelope, postage prepaid, depositing the same in the post office at

Bloomington, and mailing to Jordan S. Kushner, Esq., at his last known address of 431

South 7™ Street, Suite 2446, Minneapolis, MN 55415.

Subscribed and sworn to before me this %\’ W Sullivan
6™ day of March, 2015.

ALY
¥ 0TARY PUBLIC - NINNFSOTA
i % iy Comm Expires Jan. 31,2016
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